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General Development Applications 
 
(5/f) Application No: PAP/2023/0117 
 
89 - 91, Main Road, Austrey, Atherstone, CV9 3EG 
 
Variation of condition no: 4 of planning permission PAUSAV/0602/96/FAP 
(PAP/1996/3856) dated 14/08/1996 relating to use of swimming pool limited to 
clients covered under The Public Sector Equality Duty (PSED) and specifically 
with reference to section 149 of the Equality Act 2010., for 
 
Mr & Mrs Hames  
 
1. Introduction 

 
1.1 This application is reported to the Board for determination at the discretion of the 
Head of Development Control given its past interest in the site and the outcome of a 
recent planning appeal.  
 
2. The Site 
 
2.1 This is a large detached residential property on the north side of Main Road set 
between another residential property to the west and the Austrey Baptist Church to the 
east. There is residential property and the village shop on the opposite side of the road.  
The property has a large rear curtilage with a number of outbuildings. It has also been 
extended. 
 
2.2 The proposal relates to the use a swimming pool which occupies one the 
outbuildings referred to above.  
 
2.3 There is a vehicular access to the house here off Main Road, but the proposed 
access to the building used for the pool is via a private single carriageway track running 
south at the rear of other frontage properties, towards Flats Lane. This Lane is a private 
access track leading to the fields beyond to the east. It joins Main Road immediately to 
the south of number 99 Main Road. Its’ frontage is at the rear of the pavement and its’ 
side range directly faces Flats Lane itself. There are garage doors in this elevation as 
well as a window, understood to be the front widow to the kitchen/dining room, together 
with a door. Another residential property - number 93 – backs onto the private track.  
 
2.4 This track also hosts a public footpath – the T142 - which runs from Main Road to 
the gate at the end of the track, before continuing in the adjacent field. 
 
2.5 A location plan is attached at Appendix A which illustrates these features. 
 
3. Background 
 
3.1 The outbuilding the subject of this application was granted permission in 1997 and 
the Notice is attached at Appendix B. Condition 4 limits the use of the pool for, 
“purposes incidental to the enjoyment of the dwelling house known as Charity House, 
89 Main Road Austrey”. This permission was taken up resulting in the construction of 
the building, housing the swimming pool.  
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3.2 In September 2021, an appeal was allowed for the conversion of another outbuilding 
at the rear of 89/91 Main Road to a single dwelling. The appeal letter is at Appendix C 
and the plan is at Appendix D. Access to this was approved using the private access 
track and Flats Lane onto Main Road as described above. One of the conditions 
attached to that decision relates to the access – Condition 1.  
 
3.3 In September 2022, planning permission was refused for a variation of Condition 4 
of the 1997 consent as set out above, so as to allow “community use” of the pool as well 
as for private purposes. This additional “community use” was proposed for the following 
time periods:  
 

• between 1000 and 1400 hours as well as between 1630 and 1800 on Mondays, 

• between 1000 and 1215 hours as well as between 1300 and 1400 on 

Wednesdays and  

• between 1000 and 1400 on Fridays.  

 
3.4 The Refusal Notice is at Appendix E 
 
3.5 An appeal was lodged, but this was dismissed by letter dated 3/2/23. This is at 
Appendix F 
 
3.6 Austrey Baptist Church is a Grade 2 Listed Building – its description is at Appendix 
G.  
 
3.7 Number 99 Main Road is also a Grade 2 Listed Building – its description is at 
Appendix H. 
 
4. The Proposals 
 
4.1 The present application seeks to vary Condition 4 of the 1997 planning permission.  
 
4.2 In this case, the applicant is proposing the following wording: 
 
“The swimming pool hereby approved shall only be used for purposes incidental to the 
enjoyment of the dwelling known as Charity House, 89 Main Road, Austrey together 
with its limited community use for private lessons during the days and hours set out in 
the following Schedule and in accordance with the provisions contained in Section 149 
of the Equality Act 2010. 
 
The Schedule: 
 
Use between 1000 and 1200 hours on Mondays, Wednesdays and Fridays, with each 
lesson limited to a maximum of three people based on a 45-minute lesson and a 15-
minute change over period. 
 
Reason: In the interests of highway safety and to reduce adverse impacts on the 
residential amenity of neighbouring residential occupiers”.  
 
4.3 For the benefit of the Board – a copy of Section 149 of the 2010 Act is attached at 
Appendix I. 
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4.4 The 2023 appeal case considered the hours as set out in paragraph 3.3 above. In 
terms of vehicle usage during those hours, the Board and the appeal Inspector dealt 
with the case on the basis of 154 two-way vehicle movements a week concentrated into 
three days, leading to an average of some 50 two-way movements on those days.  The 
applicant considers that the current proposal would give rise to 36 two-way movements 
a week – concentrated into the same three days, giving an average two-way movement 
figure of 12 per day. 
 
4.5 The applicant’s case for the revised application is set out in full as Appendix J.  
 
5. Consultations 
 
Warwickshire County Council as Highway Authority – No objection (see Appendix K)  
 
Warwickshire County Council (Public Rights of Way) – No objection 
 
AD (Leisure and Community Development) - Information is provided (see Appendix L) 
 
Environmental Health Officer – No objection 
 
6.  Representations  
 
Austrey Parish Council – It has lodged an objection based on the following matters: 

 

• There will still be a large number of vehicles using the track and access 

• Visibility is poor and the track is only single carriageway 

• There is no explanation of why the existing house access cannot be used  

• How would emergency vehicles access the pool 

• Other locations offer similar facilities with dedicated facilities 

The full letter is at Appendix M 
 
There have been 12 letters of objection received. These refer to the following matters: 

 

• Increased traffic movements using an inadequate track access and junction onto 

Main Road, 

• Poor visibility at that junction – accidents have occurred – and limited width 

• The track is used by walkers  

• How would any permission be enforced? 

• There are other facilities in nearby towns which have the appropriate specialist 

equipment 

• There are concerns as to whether the pool meets the appropriate safety and 

building specifications for “public” use 

• Road safety concerns  

• The loss of residential amenity for neighbouring occupiers because of the 

increased use of the track 

• There is no benefit to the village 
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One letter of support has been submitted 
 
Following clarification of the proposal as set out in Appendix I, re-consultation has taken 
place with the Parish Council and the occupiers of the properties particularly identified 
by the Inspector. Objections have been received from the residents, referring again to 
the matters raised above.  
 
7. Development Plan 
 
North Warwickshire Local Plan 2021 – LP1 (Sustainable Development); LP2 
(Settlement Hierarchy), LP15 (Historic Environment), LP21 (Services and Facilities) and 
LP29 (Development Considerations) 
 
Austrey Neighbourhood Plan 2017 – AP3 (Views) and AP8 (Five Minute Walkable 
Neighbourhood)  
 
8.  Other Material Planning Considerations 
 
The National Planning Policy Framework - (the “NPPF”) 
 
National Planning Practice Guidance 
 
The Public Sector Equality Duty  
 
The Appeal Decision – APP/R3705/W/22/3307971 
 
9.  Observations 
 
a) Introduction 
 
9.1 This application should be treated afresh by the Board. However, the very recent 
appeal decision is considered to be a material planning consideration of substantial 
weight in the assessment of the final planning balance. This is because it deals with a 
very similar proposal where the issues – both benefits and harms – are the same in 
nature and when there has been no change in the physical arrangements at the site, 
nor in the planning policies which are the most important in the determination of the 
case.  
 
9.2 The applicant has responded to that decision through the submission of this fresh 
application. He considers that the changes now included, would be of sufficient standing 
to outweigh the reasons for the dismissal of that appeal. These changes are: 
 

• A reduced number of “customers”, but including those with protected 
characteristics 

• A reduction in the overall hours for such use from 13 to 6 per week 

• >These hours being limited to 1000 to 1200 hours, rather than extending to 1400 
and late afternoons on one day 

• A reduction in traffic generation from 154 two-way movements a week to 36. 
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9.3 The Inspector considered that there were two main issues in dealing with the recent 
appeal case – the impact on the living conditions of occupiers of neighbouring 
properties particularly with regard to the noise together with other effects of traffic and 
secondly, the impact of that traffic on highway and pedestrian safety at the access of 
Flats Lane onto Main Road. This report will review these two issues in light of the 
revised proposal. It will then look at other material considerations including having 
regard to the Public Sector Equality Duty, before drawing matters together in the final 
planning balance. 
 
b) Living Conditions 
 
9.4 The appeal Inspector concluded that that proposal would lead to extra traffic noise 
that would detrimentally affect the living environment at nearby dwellings. He concluded 
that a development that allows private swimming lessons would not accord with part 9 
of Local Pan policy LP29, as it would not avoid unacceptable harm to neighbouring 
amenities by reason of noise.  
 
9.5 The Inspector’s conclusion was based on traffic movements amounting to 154 two-
way movements a week concentrated into three days – an average of say 50 two-way 
movements a day on those days. The current proposal is for 36 two-way movements a 
week, again concentrated into three days – an average of say 12 two-way movements a 
day. To this would need to be added the use of the track by the teachers/trainers. It is 
understood that a single “teacher” would stay for each two hour session.  Hence this 
figure should be increased to 14 two-way movements a day on each of the three days.   
 
9.6 The permission referred to in para 3.2 above is still extant and thus could be taken 
up. Given the approved access arrangements, there could be in the order of 7/8 two-
way movements a day arising from that consent using the track and the access onto 
Main Road. The movements from para 9.5 would need to be added to this – say up to 
22 two-way movements on three days of the week, but with a concentration into the 
period from 1000 to 1200.  
 
9.7 The Inspector’s reasoning that led to his conclusion in para 9.4 above, was based 
on: 

• the significant increase in vehicular use of the track and Flats Lane 

• the associated noise that would be heard by the neighbours and cause 
disturbance because of the proximity of track to the houses and rear gardens 

• this would be noticeable and disruptive because of the tranquillity of the locality. 

• even though this noise would occur at specified times, it would still be significant 
and unacceptable. 

 
9.8 There have been representations made by the occupiers of the most affected 
properties and they have repeated their previous objections notwithstanding the 
proposed reduction in use. 
 
9.9 The matter before the Board is thus whether the reduced usage is sufficient to 
overcome the unacceptable impact. 
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c) Highway and Pedestrian Safety 
 
9.10 The Inspector found that the proposed variation of the condition he dealt with 
would cause unacceptable harm to highway and pedestrian safety thus not being in 
accord with point 6 of Local Plan policy LP29.   
 
9.11 The reasoning behind this conclusion was based on: 
 

• The physical arrangements of the width of the track and additional car parking at 
Number 99 in Flats Lane. 

• the marked increase in vehicular use would either increase the risk of collision on 
Main Road or prejudice pedestrian safety of the public using the public footpath 
along the track 

• improvements to the track would be unlikely to remedy this situation. 

• the traffic connected to the use of the converted building may coincide with 
movements connected to the proposed lessons 

• visibility at the junction with Flats Lane is acceptable. 
 
9.12 His overriding concern was, “the increase in traffic using a single vehicular width 
track along which there is a right of way”.  
 
9.13 There have been representations made by the local community and these repeat 
previous objections, notwithstanding the proposed reduction in use. The County Council 
as Highway Authority did not object to the previous case. It neither objects to the current 
application.   
 
9.14 The significant reduction in likely traffic movements as a consequence of the 
current revised proposal would not warrant review of the Inspector’s conclusion on the 
appropriateness of the access onto Flats Lane, particularly as there has been no 
physical change to that junction since the date of the appeal. However, his overriding 
concern remains, even with the reduced usage – the increase in traffic using the single 
width access track which continues to host the footpath.  
 
9.15 The matter before the Board is thus whether the reduced usage is sufficient to 
overcome that concern.  
 
d) Heritage Matters 
 
9.16 Austrey Baptist Church and number 99 are both grade 2 Listed Buildings. The 
Council is under a statutory duty to have regard to the desirability of preserving the 
setting of listed buildings as well as of any features of special architectural or historic 
interest which they possess. 
 
9.17 In the case of the Baptist Church, its significance derives from its age as well as its 
architectural quality and community value. There is no direct impact on the fabric of the 
building, but vehicles travelling along the track and parking at Charity House could 
change the ambience of the Church’s setting. The Inspector concluded that whilst traffic 
would affect the rear of the Church, that would be at the rear and sides rather than the 
front, thus not harming its significance.  
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9.18 Number 99’s significance lies in its age and architectural interest. The Inspector 
concluded that this would be unaffected by vehicular noise associated with the 
swimming classes and as such there would be no harm to the significance of this asset. 
 
9.19 With the proposed reduction in traffic movements the Inspector’s conclusions are 
given additional weight. No heritage harm would thus be caused. 
 
e) The Benefits of the Proposal 
 
9.20 The overriding benefit of the proposal is the community use of the pool such that it 
promotes exercise and healthy lifestyles as well as for general well-being. In particular 
there is explicit recognition in the current proposal that some of the classes would 
provide opportunity for people who share protected characteristics as set out in Section 
149 of the Equality Act.  This was also the case in the previous proposal and the Board 
reports at that time referred to the letters of support from visitors, indicating their 
appreciation of the facility. The Council is subject to the Public Sector Equality Duty and 
thus a decision now to refuse planning permission for this revised proposal, may 
deprive people with relevant protected characteristics to attend swimming lessons and 
thus such a decision would fail to advance equality of opportunity.   
 
It is, however, important to note the extent of the Public Sector Equality Duty (PSED) in 
the context of this application.  Specifically, the PSED states that a public authority 
must, in the exercise of its functions, having due regard to the need to advance equality 
of opportunity between persons who share a relevant protected characteristic and 
persons who do not share it.  The relevant protected characteristics to which the PSED 
applies are age, disability, gender reassignment, pregnancy and maternity, race, 
religion or belief, sex and sexual orientation.   
 
Members are asked to note that the applicant has only provided material relating to use 
of the pool by those with a disability, as did the Inspector in determining the appeal.  
Accordingly, there is no material before the Board in relation to use by those other 
groups or the facilities provided elsewhere to those groups.  Accordingly, any reference 
to groups within the scope of the PSED in section 149 should be considered as 
references to those with the relevant protected characteristic of disability.   
 
Similarly, should members decide to grant the application, any conditions attached 
should consider the relevant characteristic of disability. 
 
9.21 The Borough Council does make provision to meet Section 149 as set out in 
Appendix L. The pool is in Atherstone – some ten kilometres from the application site – 
and there are centres at Polesworth and Coleshill - some 7 and 20 kilometres 
respectively from the site. There are other facilities in North West Leicestershire 
Borough Council’s area at Whitwick and Coalville as well as at Ashby, together with 
facilities in Nuneaton and Tamworth. 
 
f)  Planning Conditions 
 
9.22 The Board will be aware that it has to consider the use of planning conditions to be 
attached to the grant of a planning application in order to establish whether these could 
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mitigate or limit any recognised adverse impacts, thus enabling an application to be 
supported.  
 
9.23 In this case, conditions could “define” the community use and refer to the schedule 
attached to the application description – see paragraph 4.2 above. They too can require 
details of a car parking layout and details to show accessibility for disabled persons and 
their vehicles to and from the building. Additionally, an agreed method of monitoring the 
use can be required. 
 
g) Other Matters 
 
9.24 Some representations have picked up on the possibility of the applicant using the 
property’s main access directly off Main Road, particularly with the now reduced level of 
proposed use. Indeed, the Inspector did refer to this in his letter – see paragraph 30 of 
Appendix D. However, Members will be aware that the Board should deal only with the 
application it has before it. It should assess the balance between its potential harms and 
benefits using the proposed access arrangements. There should be no weight given in 
the consideration of this case, to the suggestion that an alternative means of access 
might be available.  
 
9.25 There have also been queries raised about the safety and building requirements 
for use of the pool by the public. Members will be aware that these will be governed by 
other legislation and thus are not planning matters. If permission is granted, then the 
appropriate authorities can be notified. However, planning conditions could be imposed 
to require car parking details as suggested in paragraph 9.23 above.  
 
g) Conclusions 
 
9.26 It is acknowledged that this revised application involves a significant reduction in 
the scale of the proposed community use here. The matter is whether that is sufficient 
to outweigh the harm that the Inspector found arising from noise affecting residential 
amenity and pedestrian safety along the single carriageway track.   
 
9.27 The physical characteristics of the track, its setting, the presence of the abutting 
rear neighbouring gardens and the parked vehicles in Flats Lane have not altered. 
There will thus still be an adverse impact. A previous Inspector found that the traffic 
generation arising from the conversion of the outbuilding would be acceptable in 
planning terms. The current proposed increase over that is material - from 7/8 two-way 
movements each day, to an additional 14 on three days of the week concentrated into 
two morning hours. That increase would be noticeable, change the character of the 
tranquil setting of this track and give rise to off-site adverse amenity impacts. In the 
terms of point 9 of Local Plan policy LP29, it does not therefore “avoid unacceptable 
impact” on the residential amenity of neighbouring occupiers. There too would still be 
some conflict with its pedestrian use, but that conflict would be far less frequent and 
thus of less weight. In the terms of point 6 of Local Plan policy LP29, it is considered 
that on balance there would be “safe and suitable access for all users”. 
 
9.28 This overall conclusion on the two main planning issues has to be balanced 
against the benefits of the proposal. The lessons are supported by points 3 (an 
accessible local service), 4 (the promotion of healthy lifestyles), 5 (pedestrian access to 
a service) and 7 (expanding recreation facilities) of Local Plan policy 29 as 
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supplemented by the NPPF. Additionally, they would support opportunities for those 
who have relevant protected characteristics.  
 
9.29 In short, the final assessment of this revised application is more finely balanced 
than the previous case.  
 
9.30 In looking at this balance, it is of weight that facilities and opportunities do exist 
elsewhere for the lessons being proposed here. Local residents would have to travel, 
but from the evidence supplied with the last application it is clear that customers who 
have used this pool in Austrey in the past are not exclusively residents from the village. 
 
A refusal here would thus not deprive people with the chance to attend alternative 
venues. 
 
9.31 It is also necessary to look to see if planning conditions could be used to mitigate 
the identified harm. In other words, in the terms of point 9 of Local Plan Policy LP29, 
they would “address” unacceptable impacts. These would define the hours of use; the 
number of lessons conducted, their length and the maximum level of vehicular usage 
associated with the use. They could also be used to agree a definition for the booking 
system and the means of monitoring the bookings.  As indicated in paragraph 9.23 
above these have been used elsewhere in similar cases.  Here however, “harm” is 
considered to arise from the proposed schedule of use and thus conditions would not be 
appropriate.  
 
 
Recommendation 
 
That planning permission be REFUSED for the following reason: 
 
“The proposal is not considered to accord with Policy LP29 (9) of the North 
Warwickshire Local Plan 2021, in view of the material increase in vehicular movements 
caused by the greater number of vehicles passing directly by neighbouring residential 
property thus causing adverse impacts on the residential amenity of their occupiers by 
virtue of increased levels of disturbance and inconvenience”. 
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