To: The Deputy Leader and Members of the
Planning and Development Board

For the information of other Members of the Council

This document can be made available in large print
and electronic accessible formats if requested.

For general enquiries please contact David Harris,
Democratic Services Manager, on 01827 719222 or
via e-mail - davidharris@northwarks.gov.uk.

For enquiries about specific reports please contact
the officer named in the reports

PLANNING AND DEVELOPMENT
BOARD AGENDA

15 MAY 2017

The Planning and Development Board will meet in
The Council Chamber, The Council House, South Street,
Atherstone, Warwickshire CV9 1DE on Monday 15 May
2017 at 6.30 pm.

AGENDA
1 Evacuation Procedure.
2 Apologies for Absence / Members away on

official Council business.

3 Disclosable Pecuniary and Non-Pecuniary
Interests




ITEMS FOR DISCUSSION AND DECISION
(WHITE PAPERS)

Planning Applications — Report of the Head of Development Control.
Summary

Town and Country Planning Act 1990 — applications presented for
determination

The Contact Officer for this report is Jeff Brown (719310).

The Lake House, Bakehouse Lane, Whitacre Heath — Report of the
Head of Development Control.

Summary

Following receipt of an appeal decision in respect of this property, the
report seeks a way forward with regard to the outstanding enforcement
proceedings.

The Contact Officer for this report is Jeff Brown (719310).

Progress Report on Achievement of Corporate Plan and
Performance Indicator Targets April 2016 — March 2017- Report of
the Chief Executive and the Deputy Chief Executive

Summary

This report informs Members of the progress with the achievement of
the Corporate Plan and Performance Indicator targets relevant to the
Planning and Development Board for April 2016 to March 2017.

The Contact Officer for this report is Robert Beggs (719238).

Corporate Plan Targets 2016/17- Report of the Head of Development
Control.

Summary

This report describes the action taken on a number of targets as set
out in the 2016/17 Corporate Plan.

The Contact Officer for this report is Jeff Brown (719310).
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Tree Preservation Order, Herring Road, Atherstone - Report of the
Head of Development Control.

Summary

This report considers representations submitted in response to an
Emergency Tree Preservation Order made on this land and
recommends that the Order is confirmed.

The Contact Officer for this report is Jeff Brown (719310).

Tree Preservation Order, Birchmoor Road, Polesworth - Report of
the Head of Development Control.

Summary

This report seeks confirmation from the Board of actions taken to make
an Emergency Tree Preservation Order at this address.

The Contact Officer for this report is Jeff Brown (719310).

Annual Performance Report - Report of the Head of Development
Control.

Summary
The annual performance report outlines how the service has managed
both planning applications and breaches of planning control during

2016/17 enabling comparisons with previous years.

The Contact Officer for this report is Jeff Brown (719310).

JERRY HUTCHINSON
Chief Executive



Agenda Item No 5

Planning and Development Board

15 May 2017
Report of the The Lake House
Head of Development Control Bakehouse Lane

1.1

2.1

2.2

3.1

Whitacre Heath

Summary

Following receipt of an appeal decision in respect of this property, the report
seeks a way forward with regard to the outstanding enforcement proceedings.

Recommendation to the Board

That the decision of the Assistant of Chief Executive and Solicitor

to the Council, in consultation with Chairman, to withdraw the
Enforcement Notice relating to this case be confirmed.

Background

Members will recall that the Board dealt with an application for a Certificate of
Lawful Development in respect of the use of a building as a residential
dwelling at this address in Nether Whitacre. That Certificate was not granted
as the Board considered that on the balance of probability given the evidence
submitted, that the building had not been so used over the requisite time
period. An appeal was lodged and Counsel’s advice taken. The appeal was
heard by way of a Public Inquiry in January this year referring to both the four
and ten year time periods. The appeal has recently been allowed and a
Certificate granted. The decision letter is attached at Appendix A.

In the interim, in order to protect the Council’s position, an Enforcement
Notice was also issued requiring the removal of the building. This Notice was
also appealed and an Inquiry date of mid-September has been set by the
Planning Inspectorate. The respective Statements of Case for this appeal
had to be with the Inspectorate in early May, prior to the date of this meeting.
This report brings Members up to date by outlining the consequence of the
decision to grant the Certificate, on the outstanding enforcement appeal.

Observations
An Enforcement Notice is issued in respect of an alleged breach of planning
control. In this respect here that is the erection and use of the building as a

residential dwelling. The Council resolved too that had an application been
submitted, it would have been refused planning permission thus resulting in

51



3.2

41

4.1.1

4.2

4.2.1

the expediency for the issue of the Notice. There are several grounds of
appeal against the issue of such a Notice. However the critical one in respect
of this case is that the development against which the Notice is focussed is in
fact lawful and does not constitute a breach of planning control as alleged by
the Notice. The grant of the Certificate confirms that this is the case. In other
words the building and use which the Council is alleging is in breach of
planning control, is in fact lawful. As such it has a deemed planning
permission. In this respect there would be no point in pursuing the Notice.

As a consequence and after taking legal advice, the Notice should be
withdrawn. If this happens then the appeal would have no standing. The
Notice should be withdrawn as soon as is possible because if allowed to run,
the appellant would have a clear case for an award of costs against the
Council because of him undertaking work to prepare for the appeal —
particularly as Statements of Case had to be submitted in early May. The
Board Chairman has therefore been consulted on this matter together with
the Opposition Planning Spokesperson and they have agreed that in the
circumstances, the Notice should be withdrawn and the appellant has been
notified to this effect.

Report Implications

Financial and Value for Money Implications

Costs were not awarded against the Council in respect of the Certificate
appeal, but it would be highly likely that a claim would be made by the
appellant should the Notice not be withdrawn and that appeal continues. The
sooner this is done then there is less likelihood of this happening.

Human Rights and Legal Implications

Legal advice has been taken on this matter as included in the report.

The Contact Officer for this report is Jeff Brown (719310).

Background Papers

Local Government Act 1972 Section 100D, as substituted by the Local Government

Act, 2000 Section 97

Background Paper Author Nature of Background Date
No Paper
1 Planning Inspectorate | Appeal Decision 11/4/17
Letter

5/2




' The Planning Inspectorate

Appeal Decision
Inquiry held on 24, 25 and 26 January 2017
Site visit made on 26 January 2017

by Wendy McKay LLB Solicitor {(Non-practising)
an Inspector appointed by the Secretary of State for Communities and Local Government
Decision date: 11 April 2017

Appeal Ref: APP/R3705/X/16/3147355
Lake House, Bakehouse Lane, Whitacre Heath, Nether Whitacre,
Warwickshire, B46 2EB

[

The appeal is made under section 195 of the Town and Country Planning Act 1990 as
amended by the Planning and Compensation Act 1991 against a refusal to grant a
certificate of lawful use or development (LDC).

The appeal is made by Mr and Mrs Nicholas Horton against the decision of the North
Warwickshire Borough Council.

The application Ref PAP/2015/0307, dated 21 May 2015, was refused by notice dated 2
October 2015.

The application was made under section 191(1){(a) of the Town and Country Planning
Act 1990 as amended.

The use for which a certificate of lawful use or development is sought is the use of the
Lake House, Bakehouse Lane, Nether Whitacre as a single dwelling house.

Summary of Decision: The appeal is allowed and a certificate of lawful use
or development is issued, in the terms set out below in the Decision.

Main Issue

1.

The main issue is whether the Council’s decision to refuse to grant a certificate
of fawful use or development (LDC) was well-founded. In reaching a conclusion
on that issue, it is necessary to consider first, whether the 4 year or 10 year
rule under s.171B of the 1990 Act is applicable in terms of assessing the
relevant immunity period and, secondly, whether the development is immune
from enforcement action though the passage of time and thereby lawful by
virtue of s.191(2)(a) of the 1990 Act.

Background matters

2.
3.

At the Inquiry, the evidence was taken on oath.

Neither the identity of the Appellants, nor the planning merits of the operation,
use or activity is relevant to the purely legal issues which are involved in
determining an LDC appeal. The onus of proof in an LDC appeal is on the
appellant and the relevant test is “the balance of probability”.

The Appellants’ own evidence does not need to be corroborated by
“independent” evidence in order to be accepted (FW Gabbitas v SSE and
Newham LBC [1985] JPL 630). If the local planning authority has no evidence
of its own, or from others, to contradict or otherwise make the Appellants’
version of events less than probable, there is no good reason to refuse the

www.planningportal.gov.uk/planninginspectorate
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appeal, provided the Appellants’ evidence alone is sufficiently precise and
unambiguous to justify the grant of an LDC “on the balance of probability”.

The Statement of Common Ground

5. The Statement of Common Ground (SCG) dated 23 January 2017 sets out the
matters upon which there is common ground between the Council and the
Appellants and identifies those areas where disagreement lies. It includes the
following matters:

The Planning History

6. Planning permission’ was granted by the Council on 11 March 1998 to “enlarge
existing fishing pool!” at the site. Condition 7 of that permission required
details of the design and materials of a shelter to be erected on the land to be
approved in writing by the Council prior to its construction. The details of the
shelter were discharged on 24 September 1998. The approved details were for
a Curdale type wooden structure 5.5m wide, 4.2m deep and 2.7m high to the
ridge.

7. The parties agree that the existing dwelling house measures 3.6m to the ridge
but the Council accepts that it has no evidence of its own to contradict the
Appellants’ claim that, in extending the building, they did not increase its
height.

8. The Council’s Committee Report for the LDC application was written by a
professional planning officer who assessed it against the 4 year rule under
s.171B(2). The report recommended approval of the application and the grant
of an LDC on the basis of satisfying the 4 year immunity period. However, the
application was refused by the Council on the ground that: “The applicant has
not discharged the burden of proof that, on the balance of probabilities, the
Lake House has been used continuously as a residence for a period of 4 years
prior to the application date”.

The Appeal Site

9. The appeal site forms a roughly rectangular parcel of land located towards the
end of an informal access track off Bakehouse Lane. It predominantly
comprises a fishing lake. The remainder consists of the appeal building, patio
area, paved pathway and storage shed. The appeal building measures 8m
wide, 7m deep and 3.6m high.

The Absence of Concealment

10. The parties agree that there have been no attempts made by the Appellants to
conceal the appeal building since the purchase of the site in 2009.

Building works

11. It is agreed that the appeal building has been capable of permanent residential
use from 2009 and for at least 4 years prior to the date of the LDC application.

Matters in dispute

12. The matters in dispute are:

! Ref: 0123/98/FAP
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o Whether, on the balance of probabilities, the Lake House has been used
continuously as a residence for a period of 4 years prior to the application date.

«  Whether the appeal building, itself, is a different building to that approved
under Condition 7 of planning permission 0123/98/FAP in 1998 and whether
the 4 year or 10 year period provided for under s.171B applies.

Reasons

Whether the 4 year or 10 year period provided for under s.171B is
applicable in terms of assessing the relevant immunity period

13. The Council submits that the building the subject of this appeal has not been
converted into a dwelling. It contends that the extent and circumstances of the
relocation and works carried out to the original shed instead created a new
building. That new structure was used from the outset as a dwellinghouse so
that there was no change of use to use as a dwellinghouse and the breach of
planning control is subject to the 10 year immunity period in s.171(B)(3),
rather than the 4 year period in s.171(B)(2).

14. The Council draws support for this proposition from the case of Welwyn Hatfield
Borough Council v SSCLG [2011] UKSC 15. That case is referred to in the
2013 edition of ‘Planning Enforcement’ by Richard Harwood QC which states, in
relation to s.171B(2), that: “Subsection (2) relates solely to the change of use
of a building and so the building must have been in a non-dwelling house use
prior to the change. Consequently, if a building is constructed as a dwelling
frouse and put to that use there is no change of use of a building to use as a
dwelling house. The four-year time period in subsection (2) does not apply and
the use of the building is subject to the ten-year period in subsection (3)”.

15. The Appellants recognise that this book might provide a helpful guide but do
not accept that Mr Harwood is the leading authority upon planning enforcement
or that his succinct and summary cbservations could alter the purport of the
Welwyn Hatfield judgment.

16. It is, of course, that judgment, itself, that must be interpreted and upon which
I rely in reaching my conclusions. Turning to that case, Lord Mance, at
paragraph 17, states: “Protection from enforcement of a building and its use
are thus potentially very different matters.....The building attracts a four year
period for enforcement under sub-s (1), while its use attracts, at any rate in
theory, a ten-year period for enforcement under sub-s (3).” Lord Brown, at
paragraph 68, agrees that: "s.171B(2) is simply not apt to encompass the use
of a newly built house as a dwelling house and the nil use concept provides no
coherent escape from this conclusion.” In my view, Mr Harwood’s summary
represents a fair reflection of the principle that can be derived from these
obiter comments made in the Welwyn Hatfield case.

17. It is therefore necessary to consider whether the package of measures involved
in the relocation and extension of the structure amounted to the creation of an
entirely new building. For the Council, the proof of evidence of its senior
enforcement planner, Mr Gittins, puts forward four points in support of the
contention that the appeal building is a different one to that approved in 1998,
namely, (1) it has been relocated; (2) it is larger in footprint from that
approved; (3) it is of a different construction and (4) the motive of the
Appellants.

www.planningportal.gov.uk/planninginspectorate 3
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18.

19.

20.

21.

22.

23.

24.

On the first point, the Appellants do not deny that the building was relocated
before it was extended or any other works were undertaken to it. There is a
degree of uncertainty as to the precise extent of that relocation. Mr Horton, in
his statutory declaration, stated that he moved it about 1.8m closer to the
lake. In cross-examination, he explained that he had arrived at such a precise
estimate as he had measured it with a tape measure after the LDC application
was submitted. However, in examination-in-chief he stated that it was moved
“a couple of metres, perhaps a little more”. There were also varying distances
given by other persons providing evidence on his behalf in their statutory
declarations. It was apparent at the site visit, when comparing the position of
the new structure with the old hardstanding on which it had been sited, that it
had, indeed, been moved somewhat further than Mr Horton had stated in his
evidence, certainly more than a couple of metres.

At the Inquiry, Mr Horton confirmed that it was moved by means of a digger
and skate rollers which had been hired for that purpose. The work involved in
relocating the structure required more than one person. To prepare the new
location, the loose soil and mounds were cleared with a digger before slabs
were laid down upon which the structure was placed.

It is clear that the process of relocating the structure was extensive, skilled and
intricate. The works involved in re-siting the building cannot be regarded as de
minimis. The old structure had been in place for over a decade before it was
moved in 2009, The Council does not seek to suggest that it should not be
regarded as a building for planning purposes, even though it was physically
capable of being moved. Although the relocation process involved an
engineering operation which would have required planning permission, no
enforcement action was taken by the Council at that time, or since, in relation
to those works which are now immune from enforcement action.

On the second point, the Appellants accept that the footprint has been enlarged
in that an extension has been added to the rear of the building. However,
there was no alteration to the footprint of the original structure; there was only
an, albeit substantial, addition to the rear. The SCG confirms that the Council
now accepts that there has been no change to the height of the structure.

On the third point, the Council draws support from the other changes which
have taken place to the original shed. It refers to the installation of cavity wall
insulation; additional windows; service connections and internal residential
accommodation including a loft/attic together with the transformation of the
internal layout.

The Appellants acknowledge that certain works by way of extension and
modification of the shelter occurred including the introduction of additional
windows, cavity insulation, the wiring of the property, and the introduction of a
bathroom, kitchen, lounge, attic bedroom and master bedroom which were
completed in late July/early August 2009. Nevertheless, Mr Horton gave clear
evidence to the effect that the attic was an original feature and the changes to
the fenestration were limited. Apart from the rear extension and fenestration,
the works carried out were for the most part internal and the timber sides and
roof of the original structure by and large remained in situ.

On the fourth point, Mr Gittins confirmed in his evidence that the question of
motive on the part of the Appellants was strictly irrelevant to the questions
before this Inquiry. The Council did not identify any statutory law, policy or

www.planningportal.gov.uk/planninginspectorate 4
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25.

26,

27.

authority that indicated that there was any relevance to the issue of intention
in the context of this appeal. The SCG confirms that the Council does not
pursue its case on the basis that the Appellants attempted at any point to
conceal the appeal building.

Turning to the various steps involved in the ‘package of measures’ as a whole,
the position is that the shelter that existed at the time the Appellants acquired
the site was first moved closer to the lake and placed upon slabs. The
structure was emptied pre-location and following its relocation, the works to
extend it began as soon as it was moved or very shortly thereafter. Whether
or not it was ever actually used as a shelter once it had been moved, the
available evidence indicates that it was capable of being physically accessed by
anyone who sought to use it for that purpose and it was not prevented from
being so used either by the extension or other works that were being
undertaken by the builders.

The 1998 planning permission did not impose any planning condition restricting
the siting of the shelter within the plot. I do not consider that the engineering
operation involved in relocating the building resulted in the loss of its extant
tawful use as a shelter associated with the fishing lake. The buitding did not
undergo any change of use simply due to its change of position within the
same planning unit and its placement upon a slab/concrete base, The works
subsequently undertaken either in their own right or in combination with the
relocation did not, as a matter of fact and degree, result in the creation of an
entirely new building. In my opinion, they amounted to no more than the
alteration and extension of the original structure. There was a change of use of
that building from its lawful purpose when the dwellinghouse use began after
those works were completed. This is a different situation from that which
pertained in the Welwyn Hatfield case which can be distinguished on its facts.

I conclude, as a matter of fact and degree, that the ‘package of measures’ did
not result in the creation of an entirely new structure. The old shed has been
altered and extended and undergone a change of use to use as a single
dwellinghouse. Since there has been a breach of planning control consisting of
the change of use of that building to use as a single dwellinghouse the 4 year
period provided for under s.171B(2) is applicable in terms of assessing the
relevant immunity period.

Whether the development is immune from enforcement action though

28,

29,

passage of time and thereby lawful

It is therefore for the Appellants to demonstrate that, on the balance of
probability, the change of use of the building to use as a single dwellinghouse
has existed for a period in excess of 4 years prior to the date of the LDC
application and continued actively throughout the following 4 year period.
There can be no ‘dormant’ periods in the 4 year period. The Appellants must
show when the change of use first occurred and demonstrate that it had
continued actively throughout the relevant period, to the extent that
enforcement action could have been taken against it at any time.

The change of use of the building to use as a Class C3 dwellinghouse would
only have arisen at the time when the works were substantially complete so as
to make it a structure capable of providing the facilities required for day-to-day
private domestic existence and it was so used for that purpose.

www.planningportal.gov.uk/planninginspectorate 5
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30. There is no dispute that the appeal building has been capable of permanent

31.

32.

33.

34.

35.

residential use since the works were carried out in 2009. Mr Horton gave
evidence as to his involvement in the external and internal works carried out to
the shed. This was supported by statutory declarations and evidence from
tradesmen who provided detailed accounts and invoices for work undertaken at
the site. There is also photographic evidence to show the interior and exterior
of the structure at that time. There is clear and cogent evidence to the effect
that, after the carrying out of the works to the shed in 2009, it was capable of
providing the necessary facilities required for day to day private domestic
existence.

The Council still expresses doubt that the single dwellinghouse use actually
commenced prior to May 2011. It draws support from the fact that the
building was not connected to conventional services from the outset. The
structure was not connected to the water supply until December 2011 or to the
mains electricity and telephone until 2012. The gas connection was not
provided until summer 2013. The Appellants did not register the property for a
TV licence until November 2012, or as a postal address until November 2013.
The registration for Council Tax did not take place until July 2015, albeit that it
has been backdated and paid as from 2009/2010.

The Council suggests that this pattern of connection to, and registration for,
services is more consistent with a gradual escalation of the use rather than a
“clean start”. It also points to the absence of contemporaneous documentary
evidence such as receipts for the furniture which the Appellants claim was
installed in 2009. It submits that the Appellants may have “camped out” in the
cabin on occasion, rather than the dwelling having been created and lived in
before the relevant date in May 2011.

The Appellants have provided evidence to the effect that, prior to the
installation of mains electricity and Calor gas tank, the property was served by
a generator which is presently stored in a shed on the site. Mr Horton asserts
that, at the outset, this level of provision was sufficient for his needs. The e-
mail from Gas Centre Ltd confirms that in 2009 Bayliss Ltd (now Gas Centre
Ltd) assisted him with the fittings for the filtration system to serve the
property. They aiso state that once the works were complete in 2009, they
started to provide Mr Horton with about ten 47kg propane gas cylinders per
year at the lake up until about 2013 to provide fuel for heating the property.
The use of cylinders ceased when he had a more permanent Calor gas tank
installed outside the building.

The drinking water was initially pumped from the [ake and was filtered using a
system purchased from East Midlands Water Company. Pumped water was
also used for flushing the toilet prior to the mains water being connected. The
Appellants have provided a copy of the order for the water filtration unit from
East Midlands Water dated 8 July 2009.

At the Inquiry, Mr Horton also explained that he used bottled water for drinking
prior to the installation of the mains water. He stated that the reason for
delaying the installation of the main electricity was due to the cost and his
available funds at that time. He informed the Inquiry that an operation to his
lower back meant that he was absent from the site for a few months and that
the use of the building fell significantly in 2015 and 2016 in response to the
unwelcome attention sparked by the LDC application. The Council complains
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36.

37.

38.

39.

40.

that this new oral evidence had not appeared in his proof of evidence and that
these new points have the effect of seeking to ‘explain away’ shortcomings in
his evidence. Whilst this new evidence may indeed have that effect, it was
given on oath and I find no reason to doubt the truthfulness and honesty of
what was said by Mr Horton on these matters.

Even though mains services were not connected at the start of the period of
occupation claimed by Mr Horton, the use of a generator, gas cylinders, water
bottles and water filtration system would have enabled the residential use to
take place. I consider that the Appellants have provided a reasonable and
plausible explanation for the delay in the connection of the property to the
mains services. The same applies to the reasons given for the delay in
registering the property for a TV licence, Council Tax and as a postal address.
It is clear that the actual use could have commenced at an earlier time and the
delay in connection provides little basis for the supposition that the Appellants
were only “camping out” in the building prior to the relevant date.

Turning now to the question of the extent of the actual use made of the
building as a dwellinghouse and the continuous nature of its occupation, the
Council, in its closing submissions, acknowledges that its professional witness,
Mr Gittins, agreed in cross-examination that, should the 4 year immunity
period be found to be applicable, there were no breaks in that immunity period
so as to defeat the continuous use as a single dwellinghouse. Nonetheless, the
Council still puts the Appellants to proof in respect of whether they have
discharged the legal burden of proof that is upon them in that respect.

Mr Horton’s evidence is that when he first purchased the site, it was his
intention to use the dwelling for occasional breaks. Due to security concerns at
the site, there was a need for him to stay at the premises overnight on a more
regular basis. He submits that once the dwelling became habitable in 2009, he
began to stay on a regular basis predominantly from Wednesdays to Sundays.
He spent the rest of the time at his property in Sutton Coldfield with his wife
and children. The pattern of Mr Horton’s residence was initially varied with
some stays being shorter and some longer. He owns four businesses in the
Midlands and has meetings that require him to be in a variety of locations.
This has sometimes meant him residing at the Lake House outside his ‘regular
pattern’; on the other hand he has sometimes needed to stay with his wife in
Sutton Coldfield. The arrangements were not always fixed and varied
according to the weather and work patterns, However, he confirmed that, on
the whole, he would stay at the Lake House three or four times a week, for
most weeks of the year,

Mr Horton's residency at the Lake House has been corroborated by his wife,
friends, family and tradesmen with varying levels of supporting evidence
including, in some cases, evidence on oath, statutory declarations, receipts and
photographs.

The evidence of Mrs Horton both in her statutory declaration and in oral
evidence to the Inquiry, confirms the security issues at the lake which she
claims led to her husband residing at the Lake House. Mrs Horton also
describes the pattern of her husband’s living arrangements at the Lake House
and that she considers this to be his main residence. Mrs Horton kept a diary
in 2013, 2014 and 2015 which provides a record of events, notes and
appointments. Her diary entries evidence some of the sustained periods of
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41.

42.

43.

44,

45.

46,

time that Mr Horton has spent at the lake and the frequency of the
visits/overnight stays by Mrs Horton and the children over a two year period.
Mrs Horton has also submitted a series of photographs taken at the Lake House
between May 2011 and August 2014 which provide evidence of time spent at
the property over that period.

The Councit acknowledges that Mrs Horton's diary entries provide
contemporaneous evidence as to the extent of the use of the building.
However, it points out that this only began in 2013 and the entries lend no
support to the period before then. That is, indeed, a clear shortcoming of the
diary entries but they still provide a consistent record of a pattern of residency
that corresponds with and supports her oral evidence of the usage made in the
unrecorded earlier period.

The evidence of Neil Spittle, the gardener, in his statutory declaration and as
confirmed by his oral evidence to the Inquiry, is that he first visited the site in
the summer of 2009. During the summer months since then he has visited the
site every two weeks to undertake gardening work. His visits varied between
mornings, afternoons or a full day. He stated that Mr Horton was usually there
when he carried out the gardening and he advised him on what work needed to
be done. Mr Horton was there to let him in about 80% of the time but
otherwise he entered the grounds with a key that he has been provided with.
Mr Horton supplied him with tea and coffee and sometimes a bacon sandwich
when he was around.

In cross-examination, he confirmed that his view that Mr Horton was living at
the Lake House was based upon what Mr Horton had led him to believe rather
than his own personal knowledge. There are obvious limitations to that which
can be attributed to his own personal knowledge of the precise nature of Mr
Horton's occupation. Nonetheless, what he observed and experienced during
his frequent and reqular visits to the site is consistent with the Appellants’
version of events,

Mr Tom Badger, a former police officer, is a friend of the family. Mr Badger
gave oral evidence to the Inquiry to the effect that he had made social visits to
the property and had stayed overnight in the cabin once in either 2011 or
2012. He slept in the attic space which was in existence but contained no beds
at that time.

The statutory declaration and oral evidence of Janet Turner, Mr Horton’s sister-
in-law, also confirms the Appellants’ initial security concerns in relation to the
lake. She stated that it was some time in 2009 when Mr Horton decided to live
there, Since 2009, she has visited the lake on special occasions such as
birthdays and also on the odd Sunday. In total, she has visited about six times
a year and for the majority of her visits she did not stay over. She visited
most frequently between 2009 and 2010 before she moved to Shropshire. She
has provided photographic evidence in the form of some 26 photographs taken
on 3 July 2011 and 18 February 2013.

The Appellants have submitted statutory declarations of friends and family to
show that the dwellinghouse and its immediate setting have been used for
social activities associated with the domestic use of the building during the
relevant period. They also draw support from the statutory declarations and
oral evidence of Mr Spittle, the gardener, and the statutory declarations of Mr
Turvey, the electrician, together the evidence of Mr Hollins and Mr Williams,
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47,

48.

49.

50.

51.

52.

tradesmen of Sparta Construction, that the dwelling and its immediate
surroundings have been continuously maintained and/or improved since 2009,

All'in all, there are a number of statutory declarations made by various
individuals submitted in support of the Appellants’ case. This evidence does
not attract the same weight as the oral evidence given by witnesses to the
Inquiry, as it has not been tested by cross-examination. Whilst recognising the
limitations of evidence given in this form, it must be given due weight as a
solemn declaration under the Statutory Declarations Act 1835 with all that that
implies. These statutory declarations provide some, albeit modest, support for
the Appellants’ case,

The Council submits that none of the witnesses called to give oral evidence to
the Inquiry on behalf of the Appellants could be characterised as independent
witnesses since they are either family members or friends or had an ongoing
business relationship with Mr Horton, as in the case of Mr Spittle. However,
the Appellants’ witnesses gave evidence on oath that was tested by cross-
examination. In the absence of contradictory evidence, there is no reason to
suppose that their evidence was given other than in an impartial and
conscientious manner, or that their recollections should be disbelieved.

I shall now consider the scope and value of any such contradictory evidence
before the Inquiry. The Council called three local residents, namely, Mrs Debra
Starkey, Mrs Beverley Woollaston, and Mr Steve Young, in addition to Mr Peter
Gittins, to provide evidence contrary to the Appellants’ case. The local
residents did not seek to suggest that Mr Horton was never present at the site
but their recollection of the frequency of his visits was not in-keeping with his
stated case that he spent most of the week living there.

Mrs Woollaston lives about two miles from the site in Lea Marston but she owns
stables and land in Bakehouse Lane. The only access to Lake House is off
Bakehouse Lane and onto the farm track which is adjacent to her stables. She
is very aware of any vehicles driving down the track and is suspicious of
vehicles that she does not know. She is at the yard every morning arriving
anytime from 6am to 8.30am depending on her plan for the day. She is often
at the yard all day maintaining the land, fencing and buildings. She goes “poo-
picking” in the paddocks in the evenings, even when it was dark with the use of
a head torch. In so doing, she would have had a clear line of sight towards the
Lake House. She is sure that, if it had been illuminated, she would have
noticed it but she had never seen any lights on.

She first spoke to Mr Horton in 2012, when the works to the access track were
carried out in order to connect the water supply to the Lake House. On that
occasion, he told her that the Lake House was a retirement project; a place
where he could look forward to spending time relaxing and fishing the lake.
Mrs Horton told her that she liked to occasionally stop there overnight with her
sister to paint and enjoy a bottle of wine.

Although she has seen Mr Horton arrive on the odd occasion and walking his
dogs, she has never had any reason to think that he was living at the Lake
House. She had always assumed that he was just enjoying spending time
maintaining and fishing the lake. She walks past the Lake House most days as,
when she finishes the stables, she takes her dog for a walk before going home.
She maintained that had Mr Horton been living there then she would have
witnessed it,
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53.

54,

55,

56.

57.

58.

However, in cross-examination, she acknowledged that the land and buildings
of Mr Duffy, who has provided a written statement to the effect that he had
seen Mr Horton at the fishery a few times a week from 2009, was closer to the
Lake House than her own property. She did not recall the building works being
carried out to the shelter in 2009 and she agreed that she could not see into
that building from her stables.

Mrs Starkey has lived at Bakehouse Barn, Dingle Lane, Nether Whitacre since
January 2001. Her property lies within a few hundred metres of the appeal
site. There is a public footpath which runs between her garden and paddocks
and links up to another footpath which runs close by the fishery. Her initial
contact with Mr Horton was in 2009 but her sightings of him since then have
been limited. Since 2011, when walking past the fishery, she has observed
that the main metal farm gate with razor wire has always been locked and it
appeared to her to have been locked from the outside. When walking past the
property she has only seen Mr Horton once in that period, in August or
September 2015, when he was returning from walking his two husky dogs. On
all other occasions, the main gate has been padlocked from the outside.

During her walks nearby and along the lanes she has not seen Mr Horton on
the local footpaths since 2011 and she has only seen him at most on five
occasions in the adjacent lanes. Three of those sightings were in the summer
of 2015. She has also not seen Mr Horton on Dingle Lane, except for one
occasion. She produced photographic evidence to show that she could see into
the site from the footpath which runs near to the eastern boundary.

She also gave evidence in relation to Mr Horton's visit to her house when it was
up for sale in September 2012. He explained that the reason he was interested
in buying her house was because of its proximity to the fishery. She
understood from what he said that, if he lived in her house, it would enable him
to maintain the fishery and monitor its security. At no point did he say or
suggest that he already occupied the fishery permanently or occasionally.
Either Mr Horton or his wife told her that they lived in Sutton Coldfield and that
they did not need to sell their house in Sutton Coldfield in order to buy her
house as they had funds from elsewhere. She was later advised by the estate
agents that the Hortons did not intend to pursue the purchase. She does not
accept that Mr Horton has lived continuously at Lake House and finds it most
surprising that she has seen him so infrequently, if he is living there.

In cross-examination, Mrs Starkey conceded that she had no recollection of the
building works being carried out to the structure in 2009 and that there was no
direct line of sight from her dwelling. Although she told the Inquiry that she
had not seen Mr Horton's motorcycle, she subsequently recalled that the
presence of motorbikes on the land had caused her to visit the site one evening
after the hours of darkness. She also recognised that her contention that she
would be aware of traffic passing her property going to the Lake House would
not arise, if that traffic proceeded from the north via Bakehouse Lane and
entered the track that way. That was her explanation for not having noticed
the other motor bikes until they were on the site and, as the Appellants point
out, the same approach must apply in respect of other vehicular traffic.

As regards the occasion in 2012 when Mr Horton came to her property, that
conversation took place some four and a half years ago and there is no
contemporaneous note or other documentary record which she made at the
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59.

60.

61.

62.

time to recall its contents. In cross-examination, she very fairly accepted that
the conversation simply did not extend to whether Mr Horton did or did not live
at the appeal property or cover similar ground. I do not find her recollection of
that meeting to be of much assistance in this case. The same applies to Mrs
Woollaston’s recollection of her first meeting with Mr Horton in 2012, and the
fact that he did not convey to her the information relating to his residency at
the Lake House.

Mr Steve Young has lived at Pear Tree Cottage, Bakehouse Lane since
December 2011. His property is located about 50m from the entrance to the
track which leads to the Lake House. He walks his dog past the Lake House
most mornings and evenings. His evidence is that from December 2011 to
October 2015, there have been no vehicles present, apart from a few
occasions, He and his wife have kept a note for the three month period from
13 April 2015 to 7 June 2015, During that period, either himself, or his wife,
walked their dog past the Lake House each morning and evening. He states
that there were no vehicles and the timber gates to the Lake House were
always locked with a hasp and staple and the padlock was in the locked
position. The metal gates were locked with the chain and padlock facing
outwards. He submits that no-one could have been living there at that time
unless they were able to climb back over the gate to lock or unlock the
padlock.

In addition, for the seven weeks from 3 June until 25 July 2016 between 7am
and 10pm he has taken a photograph each time he has walked past with his
dog and there has been no sign of anyone living there. From 24 July until 9
December 2016 he has placed a small twig resting on the metal gates to
indicate if anyone has entered. As well as the photographic evidence, he has
kept a daily walk log. He contends that, apart from the gardener working there
most Mondays, the only other visits have been about twice a month from which
he concludes that no-one is living at the Lake House.

In cross-examination, he confirmed that he did not keep any notes or other
record of his walks past the site for the period from December 2011 until 12
April 2015. The relevant immunity period for the purposes of this appeal is the
period prior to the date of the application, namely, the 21 May 2015. Mr
Horton acknowledges that the use of the Lake House fell significantly in 2015
and 2016 following the submission of the LDC application. The Council does
not, as part of its case, assert abandonment of a lawful use once that status
had been achieved. The Appellants seek to explain Mr Young's twig
observations by suggesting that it was placed on the side of the metal gate
that remains shut whilst vehicles, other than large delivery vehicles, are going
in and out. This is disputed by Mr Young. However, given the dates when this
exercise was undertaken, whatever can be deduced from the placing of the
twig on the metal gates does not having a direct bearing upon the lawfulness of
the single dwellinghouse use.

There is also a letter from Stephanie Dunbar who has a smallholding adjacent
to the access track which leads to the appeal site. Like Mrs Woollaston, she is
at the smallholding on a daily basis and concludes that Mr Horton has not been
living at the premises during the relevant period given the lack of activity that
she has observed. There are letters from other local residents which pursue a
similar theme. However, neither they, nor Stephanie Dunbar, attended the
Inquiry to give evidence on oath and what is said in these letters has not been
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63.

64.

65.

66.

tested by cross-examination. As such, only limited weight can be attributed to
them and the oral evidence of others which has been given on oath must be
strongly preferred.

The Council’s witnesses were unable, as a matter of fact, to assert from their
own personal knowledge that Mr Horton had not been in occupation during the
relevant period. The basis for their opposition to the LDC application is that
they have seen little or no evidence of residential occupation during that time.
However, it seems to me that Mr Horton has provided reasonable and plausible
explanations for the lack of obvious manifestations of his physical presence and
residential occupation of Lake House. For example, the relatively secluded
nature of the dwelling and the fairly low-key and inconspicuous nature of his
occupation. Although witnesses had not seen any lights on at the property,
there are factors such as its orientation and the existence of internal blinds and
roller shutters that can reasonably account for this. Mr Horton explained that
the property has both blinds and exterior shutters which would preclude any
light being emitted so as to indicate any activity within. Those blinds were
installed at a relatively early stage with that in the main bedroom at the rear of
the property that is orientated towards the nearby public footpath being
installed almost immediately.

In relation to the absence of sightings of Mr Horton when dog walking, he
explained at the Inquiry that he does not always take the dogs with him to the
Lake House. When he does take them with him, the large grounds of the
property are usually sufficient to allow him to let them run round without the
need to take them for a walk. When they are occasionally taken for a walk
outside the fishery that is generally on the fields that are located to the west
and north of the site. In the light of his explanation as to the presence and
manner in which the dogs are kept and exercised when on the site, I do not
find that this aspect of the Council’s evidence materially undermines the
Appellants’ case.

The Council’s lay witnesses conceded in cross-examination that they could not
categorically rule out the Appellants’ case. They also agreed that their interest
in the site effectively arose in response to the LDC application. There was no
reliable evidence that they had paid any real attention to the lake, the fishing
shelter or the converted building, until 2015/16. For example, Mr Young’s
notes, log and photographic evidence arises during the period after 12 April
2015, and no such formal records are available for the period from when the
Appellants’ claim the use commenced in 2009 until that date. There is also a
remarkable lack of notice and knowledge on the part of Mrs Woollaston and Mrs
Starkey of the building works that were carried out in 2009.

The Council draws support from Mr Horton’s evidence, and that of its own
witnesses, in relation to the locking of the gates. During cross-examination, Mr
Horton indicated that, if the gates were padlocked then he was not present.
However, confusion has arisen in relation to the correct interpretation of that
response, largely as a result of there being two sets of gates at the entrance to
Lake House. Although I appreciate how a misunderstanding on the part of the
Council could easily have arisen, from my own notes and recollection of what
was said I am satisfied that that particular statement was made in respect of
the inner wooden gates and not the outer metal gates.
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67.

68.

69.

70.

71.

The Council also queries Mr Horton’s stated practice of locking the metal gates
and leaving the padlock on the outside, even if he was still on the site. It
submits that it would be surprising if the gates were to be locked in that way
giving the impression to people that no-one was there and that a more
straightforward inference from the fact that the main metal gates were locked
on the outside is that, at those times, no-one was present on the site.
However, it seems to me that Mr Horton provided a plausible explanation for
adopting this practice, namely, for security reasons and to avoid being
unnecessarily disturbed whilst in residence, for example, by those seeking to
fish. This action is consistent with his acknowledgement that it was the locking
of the inner gates that signalled his absence from the site.

The Appellants also place reliance upon the available records showing usage of
utilities. They have submitted numerous npower electricity bills dating back to
May 2013 and the evidence of their planning consultant, Joanne Russell,

includes a table which provides a summary of the electricity bills and the dates
of electricity usage. The evidence also includes a utility bill from Severn Trent
Water Ltd to show usage of water between 15 October 2014 and 1 April 2015.

The Council is critical of the low level of electricity usage that is revealed, given
that Mr Horton’s evidence is that he lived at the cabin most of the week, almost
every week of the year. The Council contends that having regard to the array
of electrical goods on display in some of the photographs, one would expect the
electricity usage to be higher than is presented in the bills. Although the usage
of utilities does indeed appear small, this has to be considered in the light of
the fact that the Lake House building is a small structure, which has been
inhabited by just one person for most of the time, and that gas has been used
as an alternative energy source. I do not consider that the level of electricity
usage casts doubt upon the credibility of the Appellants’ evidence of residential
occupation.

In conclusion, the Appellants have provided cogent and consistent evidence
setting out the timing and nature of the works carried out in 2009; the
commencement of the use in 2009 and the continuation of that use thereafter
for a period well in excess of four years. This evidence is precise, robust, and
comprehensive and has not been materially undermined, or contradicted by the
Council’s evidence. Whilst the evidence of the Councii’s lay witnesses has been
given honestly and fairly, the limitations of their recollections was exposed
during cross-examination. Their evidence taken either individually or
cumulatively does not render the Appellants’ version of events less than
probable.

Since the carrying out of the works in 2009, the building has provided all the
necessary facilities required for day-to-day private domestic existence. The
residential use of that structure from September 2009 following the carrying
out of those works amounted to a material change of use of the building to use
as a single dwellinghouse. The frequency and character of Mr Horton’s
occupation has been sufficient to establish the continuous nature of that
residential use, even though his general pattern of occupation was to five there
for only part of the week and he has also been absent at times due to taking
holidays elsewhere and to recuperate following back surgery. Those periods of
absence were insufficient to break the continuity of the use. I find, on the
balance of probabilities, that the single dwellinghouse use continued actively
throughout the relevant period, to the extent that enforcement action could

www.planningportal.gov.uk/planninginspectorate 13



Appeal Decision APP/R3705/X/16/3147355

have been taken against it at any time. The development is immune from
enforcement action through the passage of time and thereby tawful.

Formal Conclusion

72. For the reasons given above, I conclude, on the evidence now available, that
the Council’s refusal to grant a certificate of lawful use or development in
respect of the use of the Lake House, Bakehouse Lane, Nether Whitacre as a
single dwelling house was not well-founded and that the appeal should
succeed. I will exercise the powers transferred to me under s.195(2) of the
1990 Act as amended.

Formal Decision

73. The appeal is allowed and attached to this decision is a certificate of lawful use
or development describing the extent of the existing use which is considered to
be lawful.

Wendy McKay
INSPECTOR
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APPEARANCES

FOR THE APPELLANT: Mr Peter Goatley of Counsel

He called:

Mr Nicholas Horton
Mrs Christine Horton
Ms Janet Turner

Mr Neil Spittle

Mr Tom Badger

Mrs Joanna Russel] BA
DipTP MRTPI

FOR THE LOCAL PLANNING AUTHORITY: Mr Jack Smyth of Counsel

He called:

Mrs Debra Starkey BA
DipTP

Mrs Beverley Woollaston
Mr Steve Young

Mr Peter Gittins MRTPI

DOCUMENTS SUBMITTED AT THE INQUIRY

Attendance lists

Statement of Common Ground

Outline Opening Submissions on behalf of the Appellants
Opening Submissions on behalf of the Council

Closing Submissions on behalf of the Council

Outline Closing Submissions on behalf of the Appellants
Bundle of case law transcripts submitted in support of the
Appellants’ Closing Submissions

SO N

PHOTOGRAPHS SUBMITTED AT THE INQUIRY

1 Bundle of agreed dated photographs submitted by the Appellants

2 Bundle of thumbprint photographs of the site taken by Mr Young and
submitted by the Council

3 Two of Mr Young’s photographs at A4 size submitted by the
Appellants.

4 Mr Young’s photographs in electronic form
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Lawful Development Certificate

TOWN AND COUNTRY PLANNING ACT 1990: SECTION 191
(as amended by Section 10 of the Planning and Compensation Act 1991)

TOWN AND COUNTRY PLANNING (DEVELOPMENT MANAGEMENT PROCEDURE) (ENGLAND)
ORDER 2015: ARTICLE 39

IT IS HEREBY CERTIFIED that on 21 May 2015 the use described in the First
Schedule hereto in respect of the land specified in the Second Schedule hereto and
coloured and edged black on the plan attached to this certificate, was lawful within
the meaning of section 191(2) of the Town and Country Planning Act 1990 (as
amended), for the following reason:

Since there has been a change of use of a building to use as a single
dwellinghouse, the relevant immunity period in this case is the period of four years
prescribed by section 171B(2) of the 1990 Act. As the building has been used
continuously as a single dwellinghouse for a period in excess of four years prior
to the application date, the development is immune from enforcement action
through the passage of time and thereby lawful.

Signed
Wendy McKay

Inspector

Date: 11 April 2017
Reference: APP/R3705/X/16/3147355

First Schedule

The use of a building as a single dwellinghouse within Class C3 of the Use Classes
Order 1987, as amended.

Second Schedule

The Lake House, Bakehouse Lane, Nether Whitacre, Warwickshire, B46 2EB shown
coloured black within the area edged black on the attached plan.
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NOTES

This certificate is issued solely for the purpose of Section 191 of the Town and
Country Planning Act 1990 (as amended).

It certifies that the use described in the First Schedule taking place on the land
specified in the Second Schedule was lawful, on the certified date and, thus, was
not liable to enforcement action, under section 172 of the 1990 Act, on that date.

This certificate applies only to the extent of the use described in the First Schedule
and to the land specified in the Second Schedule and identified on the attached
plan. Any use which is materially different from that described, or which relates to
any other land, may result in a breach of planning control which is liable to
enforcement action by the local planning authority.
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Plan

This is the plan referred to in the Lawful Development Certificate dated:11 April 2017
by Wendy McKay

Land at: The Lake House, Bakehouse Lane, Nether Whitacre, Warwickshire, B46
2EB

Reference; APP/R3705/X/16/3147355
Scale: 1:1250
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Agenda Item No 6

Planning and Development Board

15 May 2017
Report of the Chief Executive and the Progress Report on Achievement
Deputy Chief Executive of Corporate Plan and

1.1

4.1

4.2

Performance Indicator Targets
April 2016 — March 2017

Summary
This report informs Members of the progress with the achievement of the

Corporate Plan and Performance Indicator targets relevant to the Planning
and Development Board for April 2016 to March 2017.

Recommendation to the Board

That Members consider the performance achieved and highlight any
areas for further investigation.

Consultation

Consultation has taken place with the relevant Members and any comments
received will be reported at the meeting.

Background

This report shows the year end position with the achievement of the
Corporate Plan and Performance Indicator targets for 2016/17. This is the
fourth report showing the progress achieved during this year.

Progress achieved during 2016/17

Attached at Appendices A and B are reports outlining the progress achieved
for all the Corporate Plan targets and the agreed local performance indicators

during April to March 2016/17 for the Planning and Development Board.

Members will recall the use of a traffic light indicator for the monitoring of the
performance achieved.

Red — target not achieved (shown as a red triangle)
Green — target achieved (shown as a green star)
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5.1

6.1

7.1

8.1
8.1.1

Performance Indicators

The year end returns are subject to review by Internal Audit and therefore
maybe subject to changes. Any amendments to the returns will be reported to
a future meeting of the board.

Overall Performance

The Corporate Plan performance report shows that 100% of the Corporate
Plan targets and 67% of the performance indicator targets have been
achieved. The report shows the individual targets that have been classified
as red or green. Individual comments from the relevant division have been
included where appropriate. The target for the indicator for processing other
applications has not been achieved due to increased workloads. The table
below shows the following status in terms of the traffic light indicator status:

Corporate Plan

Status Number Percentage
Green 6 100%
Red 0 0%
Total 6 100%
Performance Indicators
Status Number Percentage
Green 2 67%
Red 1 33%
Total 3 100%
Summary

Members may wish to identify any areas that require further consideration

where targets are not currently being achieved.

Report Implications

Safer Communities Implications

Major applications are considered by the Police Architectural Liaison Officer
who is looking to ensure that Secure by Design principles are applied for new

developments.
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8.2
8.2.1

8.3
8.3.1

8.4
8.4.1

8.5
8.5.1

8.6
8.6.1

Legal and Human Rights Implications

The national indicators were specified by the Secretary of State for
Communities and Local Government. They were replaced by a single list of
data returns to Central Government from April 2011.

Environment and Sustainability Implications

Improvements in the performance and quality of services will contribute to
improving the quality of life within the community. The actions to improve
apprenticeships, training and employment opportunities and transport links for
local residents is contributing towards the raising aspirations, educational
attainment and skills priority of the North Warwickshire Sustainable
Community Strategy 2009 — 2026.

Risk Management Implications

Effective performance monitoring will enable the Council to minimise
associated risks with the failure to achieve targets and deliver services at the
required performance level.

Equality Implications

The action to improve employment opportunities for local residents is
contributing to equality objectives and is a positive impact in terms of the
protected characteristics for age through the young people employment
programme.

Links to Council’s Priorities

There are a number of targets and performance indicators included relating to
supporting employment and business, protecting countryside and heritage,
and promoting sustainable and vibrant communities.

The Contact Officer for this report is Robert Beggs (719238).

Background Papers

Local Government Act 1972 Section 100D, as substituted by the Local Government

Act, 2000 Section 97

Background Paper No Author Nature of Background Date

Paper
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i Priorit Reporting L
Action itlels7 Officer Year End Status | Direction
Manage development so as to deliver the priorities on Protecting our o =
NWCP 012 the Council’s Corporate Plan and in the Sustainable Countryside & Jeff Brown Report to go to May 2017 P& D Board Green
Community Strategy and report by March 2017 Heritage
. =
To report on Growth pressures on the Borough and how Protecting our (5N
NWCP 013 | to protect the Green Belt as far as possible by February Countryside & Jeff Brown Report to go to May 2017 P& D Board Green
2017 and at least annually thereafter Heritage
Use the Design Champions to ensure the best achievable Protecting our b »
NWCP 014 | designs are implemented and developed and report by Countryside & Jeff Brown Report to go to May 2017 P& D Board Green
March 2017 Heritage
. Protecting our =
Nwep 111 | 10 Seek to secure the protection of the best of the Countryside & Jeff Brown Report to go to May 2017 P& D Board Green »
Borough's built and rural heritage .
Heritage
The remaining balance of s.106 funding is being held
pending a County wide bid for European funding for
a) Work with the County Council, Job CentrePlus and increasing grpploym_ent prospects. Further 5'106.
K . - o funding is anticipated in the short term. The potnetial
other partners to provide apprenticeships/training, ) I : A )
. . : e for appretices was highlighted at the jobs fair held in
including reporting by December 2016 on the feasibility
. . NS . October as well as an event for employers to promote
and cost of directly employing more apprentices; and b) Supporting . L ) - (=S
L ! g Steve Maxey/Bob| them becoming disability confident. Access to work .
NWCP 051 administer funding provided by the developers and Employment & " Green
. L - ' Trahern and opportunities was also a key focus of the
through other funding sources to maximise opportunities Business S ]
. . December edition of North Talk. Locally the Council
for employment of local people including employment X "
. continues to take on additional work placements from
engagement activity, development of work clubs and )
bespoke trainin the Jobcentre that has seen them and previous
P 9 apprentices obtain employment with the Council
featured along with other work provider opportunities
in the March edition of North Talk.
Looking to improve transport links to the local Supporting We are always looking to do this with all large scale s =
NWCP 070 Employment & Jeff Brown . Green
employment and report on progress by March 2017 Business commercial development

Appendix A

Corporate Plan




!ear !n!

Target Outturn April - Mar Traffic | Direction
Ref Description Section Priority 2016/17 | 2015/16 | Performance Light | of Travel Comments
@NW:NI157a Processing of pIapmng a|_:)pl|§at|ons in 13 weeks | Development Country_5|de and 60% 96.00% 95.00% Green & Concentration by all satff on strengthening
for major application types Control Heritage procedures.
@NW:NI157b Processing of p!annlng a_ppll_catlons in 8 weeks Development Country_5|de and 80% 95.00% 87.00% Green = Procedures |_ntr<_)duced as part _of a review are
for minor application types Control Heritage continuing to have an impact.
Processing of planning applications in 8 weeks Development | Countryside and ‘ Slight reduction due to increased workload, but
@NW:NI157c L : 90% 98.00% 86.00% Red - . ) !
for other application types Control Heritage procedures are still working.
Appendix B

Performance Indicators



Agenda Item No 7

Planning and Development Board

15 May 2017

Report of the Corporate Plan Targets 2016/17

Head of Development Control

1 Summary

1.1 This report describes the action taken on a number of targets as set out in the
2016/17 Corporate Plan.

Recommendation to the Board
That the Board notes the report and be invited to make any
observations.

2 Background

21  There are a number of on-going targets set out in the Corporate Plan which
require annual reporting to the Board at the end of March 2017.

2.2  Members will be aware of the substantial change in the planning environment
in recent years within which the Board is now determining planning
applications. The impact has been seen this year in particular with two
substantial appeal decisions affecting how subsequent applications are being
considered and the introduction of significant performance measures
increasing the likelihood of Local Planning Authorities being “designated” as
poorly performing. It is against this changing background that performance
against the Corporate Plan targets needs to be considered.

3 Development Management

3.1 Under the Plan’s priority to protect the Borough’s countryside and heritage in

times of growth, there are several targets. The first is to manage development
so as to deliver the priorities of the Corporate Plan and Sustainable
Community Strategy. This is a target that seeks to add value to development
proposals such that they are better placed to achieve the Plan’s objectives.
This is achieved in various ways — pre-application discussions; early
presentations and engagement with Members and the local community,
resolving technical matters prior to submission, seeking amendments to plans
and the imposition of planning conditions and the use of Section 106
Agreements. Members are familiar with all of these activities. That being said
Members should always continue to decide to refuse planning permission
where there is clear significant and demonstrable harm, or in the final
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3.2

4.1

5.1

planning balance they do not accord with the Development Plan when taken
as a whole.

Members have regularly received presentations during the year — e.g. land off
Robey’s Lane; at Hartshill, the Belfry, Coleshill and Curdworth. There have
also been a number of local exhibitions such that local communities can
become involved at an early stage - Hartshill; Robey’s Lane and St Andrews
House. Members also undertake a number of site visits whereby development
proposals are amended as a consequence. With larger applications now
coming forward there is greater opportunity to look at Section 106
Agreements in order to achieve objectives where they are directly related to
the development proposals. There have thus been education and health
contributions associated with new housing developments; open space
contributions towards enhancing existing amenity areas, the continuation of
affordable housing provision and the transfer of land to a Parish Council.
There are continuing contributions towards sustainable transport provision
and the opening up of opportunities for job creation to local communities
through employment generating proposals.

Design Champions

The second target is to use the role of the Design Champions in achieving the
best design and appearance for new development. This is now an active and
on-going engagement either directly with officers at an informal level but also
critically with developers themselves. There have been notable cases during
the year — the former Coleshill Police Station; the Angel Public House in
Atherstone, St Andrews House in Coleshill and house types in Ansley and in
Ansley Common. With the scale of new development now anticipated, this
role will continue to set high standards.

Rural and Built Heritage

The third target is to secure the protection of the Borough’s built and rural
heritage. In respect of the built heritage then active Member involvement has
had an impact here too — most notably in the phasing detail for the Beech
House proposals and in the Britannia Mill redevelopment scheme both in
Atherstone. The heritage role within the Division is now growing with an
officer undertaking professional training so as to develop into this role so as to
provide advice and guidance in-house whilst still falling back on outside
advice where substantial issues are involved. In terms of protecting the rural
heritage, then Members will understand that this is increasingly becoming an
issue because of the growth that has to be accommodated. Whilst this target
is clearly a factor in the preparation of the new draft Local Plan, Members
have to deal with the issue at application stage. In this regard we have not
been helped with recent appeal decisions and regrettably this does point to
increasingly difficult times. Members have recently refused housing
applications in Polesworth and Wood End on such grounds and appeal
decisions here will be anticipated. It is becoming clear that protection of the
rural appearance of the Borough and its rurality is going to become
increasingly difficult. Active involvement in managing new development
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5.2

6.1

71

7.1.1

7.2

7.2.1

proposals through layout design; appearance of buildings, retention of
important views, hedgerows, trees and the better use of sustainable drainage
measures as active nature assets will increasingly become significant here.
Members will also recognise the significance of Neighbourhood Planning in
this role. We have two adopted Plans as part of the Development Plan and
one — Arley — has already had a significant impact in that it was widely
debated in the Daw Mill Public Inquiry in respect of its “rural” policies in
protecting open countryside.

The Council also can use its enforcement powers to achieve a better outcome
in respect of protecting the rural appearance of the area. A note-able case
this year has been the appeal decision at Corley Moor in respect of a large
building. Other enforcement actions are underway — at Lea Marston, Nether
Whitacre and Mancetter. The Board too has confirmed more Tree
Preservation Orders and Emergency Tree Preservation Orders this year than
is usual.

Green Belt

The Government is continually stressing the significance of the Green Belt
and that its boundaries should only be altered through a Green Belt review
within the Local Plan process. That is happening presently in the Borough.
This therefore provides the strongest position in which to protect the
Borough’s Green Belt. However this Board has to handle applications within
the Green Belt on a regular basis. This is difficult because as Members are
aware, the fact that a site is in the Green Belt is not a sufficient reason for
refusal — there is no automatic refusal. The Board will always have to
approach these proposals by undertaking the sequential approach now fully
developed in Board reports. The “very special circumstances” test is thus
addressed through this sequence. Recent appeal decisions have shown that
this is a tough test and Members can take comfort from that in that their
decisions were found to be sound. However there will be occasions when
decisions may go the other way, if not taken by the Council then by the
Secretary of State at appeal. The situation overall remains challenging.

Report Implications

Financial and Value for Money Implications

These actions are all undertaken within existing budgets and the outcomes
are very often the consequence of developer contributions as highlighted
the  report.

Legal and Human Rights Implications

The decisions on planning applications and an assessment of the weights to
be given to competing policies are made explicit in Board reports such that

these decisions are transparent and proportionate making legal challenge
less likely. Refusals of permission can be appealed.
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7.3  Environment and Sustainability Implications

7.3.1 The Board works with applicants to secure developments that improve the
social, economic and environmental conditions of the Borough as defined in

the Development Plan.

74 Links to Council Priorities

7.4.1 These actions all help to deliver the Council’s policies relating to protecting
the environment as well as delivering both housing and economic growth in a

co-ordinated and managed way.

The Contact Officer for this report is Jeff Brown (719310).

Background Papers

Local Government Act 1972 Section 100D, as substituted by the Local Government
Act, 2000 Section 97

Background Paper
No

Author

Nature of Background
Paper

Date
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Agenda Item No 8

Planning and Development Board

15 May 2017
Report of the Tree Preservation Order
Head of Development Control Herring Road, Atherstone

1.1

2.1

2.2

3.1

3.2

Summary

This report considers representations submitted in response to an
Emergency Tree Preservation Order made on this land and recommends that
the Order is confirmed.

Recommendation to the Board

That the Emergency Tree Preservation Order made on 17 March
2017 in respect of land off Herring Road, Atherstone be confirmed.

Background

A report was brought to the Board in April requesting confirmation of action
taken to make an Emergency Tree Preservation Order on land off Herring
Road in Atherstone following the removal of trees. The Board confirmed that
action and sought a further report once the period allowed for representations
to be made has expired. The Order was made on 17 March and
representations had to be submitted before 21 April. A copy of the Order is at
Appendix A.

One representation has been received in the time period and this is from the
owner, Mr Bailey, and it is attached at Appendix B. He has been notified that
this matter is on the agenda and has been given the opportunity to speak to
the Board.

Observations
The representation covers a number of points.

Firstly, the former state of the site is described and the reasons for its
clearance are explained. In response Members are advised that the
Council’s reasons for making any Tree Preservation Order do not prevent or
interfere with the general maintenance of or the good stewardship of land.
The Order itself does not prevent such actions from continuing here.

Secondly, the point is made that the site is not considered to be well used by
the public. This is disputed. Whilst the path across the site is not shown on
the designated footpath map, it is well used as is evidenced on site with a
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3.3

3.4

3.5

3.6

3.7

4.1

4.1.1

4.2

well-worn path connecting Westwood Road with the canal footpath. Local
Members and a local resident testified to its regular use when the Board
considered the matter of the Emergency Order.

Thirdly, the point is made that the trees do not provide a public amenity. This
again is disputed due to the location on the edge of the town; its connectivity
with the countryside beyond, its accessible location and its public visibility as
a backdrop to the town from a variety of public viewpoints.

Fourthly, it is claimed that the trees are not significant to warrant being
protected. Prior to the Order being made the Council’s Tree Officer visited the
site and inspected the trees. His conclusions are recorded and these are
attached at Appendix C. The record follows a recognised methodology and
was undertaken by a qualified officer. It thus carries significant weight.

Fifthly, there is reference as to how the Order was made. Members should be
aware that there was more than one request for intervention at this site. This
was not confined to one source. Additionally the matter would have been
unlikely to be progressed had the Tree Officer’s report concluded differently
and finally the Board took the decision to confirm the action taken to make an
Emergency Order and it was thus not made by any individual. It could have
concluded differently.

Finally, there is reference to compensation and to liability. Members are
aware that the Tree Regulations enable an Order only to be made if it is
‘expedient in the interests of amenity to make provision for the preservation of
trees and woodlands”. This is the determining criterion in the making of any
Order. That was satisfied here. The report to the April Board made it clear
that compensation may be payable in certain circumstances should an Order
be confirmed. The decision to make an Order is thus not the basis for such a
claim. This implication of making an Order is repeated here and the Board
may have to consider this eventuality at some point if the Order is confirmed.

In conclusion, it is not considered that the Board should re-consider this
Order.

Report Implications

Financial and Value for Money Implications

There will be no cost to the Council in confirming the Order. In certain
circumstances there may be claims for compensation for loss or damage
caused or incurred as a result of a refusal to consent works to a protected
tree or as a consequence of conditions attached to the grant of a permission
to undertake tree works.

Environment and Sustainability Implications
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4.2.1 The trees are mature and have longevity such that they can continue to

provide a public amenity in an area of the town that is well used for its
recreational value.

The Contact Officer for this report is Jeff Brown (719310).

Local Government Act 1972 Section 100D, as substituted by the Local Government
Act, 2000 Section 97

Background Paper Author Nature of Background Date
No Paper
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(Land to the rear of Herring Road, Atherstone)

Tree Preservation Order, 2017

The North Warwickshire Borough Council, in exercise of the powers conferred on them by seciion 188 of the

Town and Country Planning Act 1990 meke the following Order—

Citation

1. This Order may be cited as the Norith Warwickshire Borough Council (Father Hudson’s, Coventry Road,
Coleshill) Tree Preservation Order, 2016.

Interpretation
2.—(1) In this Order “the authority” means the North Warwickshire Borough Council.

{2) In this Order any reference to a numbeared section is & referance to the section so numbered in the Town
and Country Planning Act 1980 and any reference to a numbered regulation is a reference ‘o the regulation so

numbered in the Town and Country Planning (Tree Presetvation)(England) Regulations 2011.

Effect
3.—~(1) Subject {o article 4, this Order takes effect provisionally on the date on which it is made.

(2) Without prejudice to subsection (7} of section 198 (power to make tree preservation orders} or subsection
{1) of section 200 (tree preservation orders: Forestry Commissioners) and, subject o the exceptions in regulation

14, ne person shall—
{a}cut down, fop, lop, uproot, wilfully damage, or wilfully destroy; or
(b)cause or permit the cuiting down, topping, lopping, wilful damage or wilful destruction of,

any tree specified in the Schedule to this Order except with the written consent of the autherity in accordance
with regulations 18 and 17, or of the Secretary of State in aceordance with regulation 23, and, where such

consent is given subject to conditions, in accordance with those conditions.
Application to trees to be planted pursuant to a condition
4. In relation to any tree identified in the first column of the Schedule by the latter “C, being a tree {o be planted

pursuant to a condition imposed under paragraph (a) of section 197 (planning permission fo include appropriate

pravision for preservation and planting of trees), this Order takes effect as from the fime when the tree is planted.



Dated this 17" day of March 2017

The Commeon Seal of the North Warwickshire Borough Council
was affixed to this deed in the presence of -

Sideoe Moo

The Designated Officer
Signed on behalf of the North Warwickshire Borough Councit

CONFIRMATION OF ORDER

This Order was confirmed by the North Warwickshire Borough Council without modification on

the day of

OR

This Order was confirmed by the North Warwickshire Borough Council, subject to the modifications
indicated by ,onthe  dayof

The Designated Officer
Signed on behalf of the North Warwickshire Borough Council

DECISION NOT TO CONFIRM ORDER

A decision not to confirm this Order was taken by North Warwickshire Borough Council on
the day of

The Designated Officer
Signed on behalif of tha North Warwickshire Borough Council

VARIATION OF ORDER

This Order was varied by the North Warwickshire Borough Council on
the day of

by a varfation order under the reference number

a copy of which is attached

The Designated Cfficer
Signed on behalf of the North Warwickshire Borough Council

REVOCATION OF ORDER

This Order was revoked by the Norih Warwickshire Borough Council on
the day of

The Designated Officer
Signed on behalf of the North Warwickshire Borough Councit
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Schedule 1, Specification of trees

Trees specified individually

{encircled in biack on the map)

Refarence on map Descriplion Situation
NONE

Trees specified by reference to an area

{within a dotied biack line on the map)

Reference on map Description Sifuation

[N
)
m
=
41]
(]
w

At . Hawthom, Ash an

]

On fznd to the reer of Hefring Road. Ath

within the area markiad A1 onthe map  and adjzcant io the railway lins.
Groups of trees
{within a broken black line on the map)
Reference on map Description (including number of irees of each Sifuation
species in the group)
NONE
Woodlands
(within a confinucus black line on the map)
Reference oh map Description Sifuztion

NOKE






36, Century Court

Douglas
isle of Man
| RECE/mp /’ 18th April 2017

North Warwickshire Borough Council ! Tg APR 2377 f
The Coundil House /
South Street North i )
Atherstone . P z:_a”""_‘c-‘fshir‘e
North Warwickshire SRRl {
Cv9 1DE
Dear Sirs

I refer to the recent Tree Preservation Order 2017 (TPO) placed on 2 acres of land situate at the rear
of Herring Close, Atherstone and advise that it has been in my ownership for over 20 years.

The land is triangular in shape, bounded by the main London railway to the North and Coventry Canal
to the South and is crossed by Mancetter Brook and a footpath, both running in 2 more or less
North/South direction.

Over many years the site had become completely over grown with impenetrable undergrowth and
self seeded trees/saplings (mainly Alders) and therefore could never, {as claimed in the TPO) ,be
consicered well used by the public, or of any importance in terms of public amenity or the setting in
the town in general. The site has also become prone to fly tipping, including items related o
drug/solvent abuse,

Prior to undertaking any work on the site we commissioned hoth Ecological and Arbortorial surveys,
neither of which showed any trees, forna, or wild fife of any significance. In fact I understand that
even the NWBC Green Space Officer (GSO) considers that as mast of the trees on tha site follow the
course of the Mancetter Brook, that the roots would more than fikely be compromised, which has
already affected the health and growth of the trees.

Our main reasons for clearing the site was to locate and avoid any future access problems, of
a sewage drain (as yet un-adopted), which we believe crosses the site from the recent Herring Rd
deveiopment, to & culvert whare the Mancatter Brook cresses tha raflway line, We also understand
that various works are currently being undertaken further upstream of Manchaster Brook, which in
tum will increase the flow of water across our site with the possible risk of flooding an area of land
which adjoins the main London main railway fine.

Therefore, as a responsible owner, it was decided to clear the whole site, in the hope of avoiding the
possibility of drainage and flooding problems in the future,

I understand that the TPO was instigated by 2 local Borough Ceuncillors, who chose to ignore NWBC
G50s opinion and to claim that my action to clear the site was unauthorized and desiructive, The
Councillors have made no effort to contact me to ascertain my reasons for clearing the site, but
instead further claim in the local press, that their intervention has saved the trees as a focal amenity.



The implementation of the temporary TPO has already incurred me and the contractors in
considerable lost time and cost, which I trust will be fulty compensated by NWBC, and that I will also
be fully indemnified against any personal liability whilst the Order remains in force,

Under the circumstance we request that The TPO be lifted immediately,

Yours sincerely

/@%%

Michael J Bailey



TREE EVALUIATION METHOD FOR PRESERVATION ORDERS (TEAMPO)

SURVEY DATA SHEET & PECISION GUIDE

Date: 11;7/03/17‘ Survever: ANRZER LRENS

Tree details w, Hm]rfﬂ':f\-’) PEH,OA{: .
TPO Ref (il appiicabic): Tree/ Group MNo: Species:
Quaer (i known): Location: LAND IR WESTIWaCO €T, ATHELSTRNE

REFER TO GUIDANCE NOTE FOR ALL DEFINITIONS

Part 1: Amenity assessment
a) Condition & suitability forTPO

C%Gcod Highly sitable Score & Notes@
Fair Suitable e — p—

- E:
1) Poor Linlikely ¢ be suitable E%ﬁb?}!ﬁ GolE GFTHPJTE /—1}2,? m A7 FRIE CDT' !’ON'
0y Desd Unsuitable TS 70 THE (BSTE O SNEALE 19 Reol. OO (ig
@) Dying/ dangerous* tnsmsable o fisagpl s AE '@Wﬂ@_

* flebates to cxisting conrext end ic incnded to apply to severe irvemediable defeces anle

b) Retention span (in years) & suitability forTPQ

5) 100+ Highly suitable Score & Notes a

4)40-100 Very suitsble &S T THE GGE (R ITE HNETHE ABILITT TS FaMams
@00 able IN fStTon foe THE TeLM STECIED.

0; <1-6-; JL'I":S :j”r';ke TVeEs TO eSS (ETHE SITE 0o NoT JUSTHY FEgiETTioN.

#lncludzs troct which are an exising er neor future nuisance, including chase elearls oucgrowing their context, or wkich are significancle negating the
orential of other trees of berzer qualar
] quali]

c) Relative publicvisibility & suitability forTPO
Consider reahsiic perenticl for fucure vistbihy with changed Tand use

3y Very large wees with some visibility, or prominent Jarge trees Highly suitable Score & Ncl:ﬁ 3
4} Large ees, or medium trees clearly visible 1o the public Suitable Mepium LoTAL N
(&) Medium trees, or large tress with limited view only Guituble) THIS (ocAllond .
2)Young, small, or medium/ large tress visible only with difftcutey Barely suitable
13 Trees not visible to the public, regardless of size Prabably. unsuttable
d} Gther factors
Trees must hare acerued 7 or more points (with no zero scorej to quakift
5) Principal components of arbaricultural feanures, or veteran trees =
. . . Score & Notes @
4) Tree groups, or members of groups important for their cohesion ; 8T Z&? has
D Trees withidentifisble histarie, cormmemerative or habitzt importance NRTUZALFTFE i_," O"N:nﬁ;b SN0 Ef';ff/\) AU
2) Traes of parviculerly good form, especially if rare or unusual ia=eres ai 0‘;
1) Treas with none of the zbove additional redeering features JNTHIS {,O&?\ { \GM .
Part 2: Expediency assessment
Trees must frave accrued 9 ar mere poines co qualife
(5} Immediate threat o tree
Score & Notes CS)
3) Foreseezhle threat to tree . - = L MEROUS
NTRACTEE IS ALBERDH +EUED M
2) Perceived threat to tree CC!’FI‘ ACTaL 71 ) ) .
1) Precautionary only —rﬁibb on ﬁ}'E, FR’H Litee Glc HGH ANENW DAUE
Part 3: Dedsion guide
Any 0 Do not apply TPO Add Scores forTotal: Decision:
1-6 TPO indefensible Y
7-10 Does not merit TPO _Lé FRSTECT
11-14 TPO defensible

(1s+) Definitely merits TPO






Agenda Item No 9

Planning and Development Board

15 May 2017
Report of the Tree Preservation Order
Head of Development Control Birchmoor Road, Polesworth

1

1.1

2.1

2.2

2.3

Summary

This report seeks confirmation from the Board of actions taken to make an
Emergency Tree Preservation Order at this address.

Recommendation to the Board

That the action taken by the Assistant Chief Executive and Solicitor
to the Council, in consultation with the Chairman of the Board, to

make an Emergency Tree Preservation Order in respect of trees at
this address as outlined in this report be confirmed and that
subsequent representations received be reported to the Board in
due course.

Background

Attention was drawn to works being undertaken in respect of trees being
removed from the north side of the Birchmoor Road in Polesworth. Officers
established that the line of trees involved was not in the ownership of the
Warwickshire County Council but that it was in private ownership. The trees
were inspected and the name of the owner was established. Work ceased but
there was an indication given that it would continue quite soon. As a
consequence an assessment was made as to whether the trees should be
the subject of an Emergency Order. Members are aware that such an Order
should only be made when it is “expedient in the interests of amenity to make
provision for the preservation of trees or woodlands in their area”.

The trees here provide a frontage alongside the northern edge of the
Birchmoor Road close to the built up area of Polesworth. The remaining trees
are a mix of oak, damson and ash with a predominance of lime trees. The
Tree Officer's assessment is that they are in good health and that they score
highly on the standard methodology used in these cases. The trees are
clearly “under threat”. They provide an important amenity role on the edge of
the built-up area of Polesworth marking a transition from the open countryside
around. They are visible to the general public both to residents and to passing
drivers.

In these circumstances the view was taken that the criteria for making an
Order were met and thus the Chairman’s agreement was sought for the
making of an Emergency Order given the immediate threat of further felling.
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2.4

3.1

3.1.1

3.2

3.2.1

3.3

3.3.1

That agreement was forthcoming and the Order was made on the 27" April.
Site Notices have been displayed and the owner notified by recorded delivery.

The owner will have until 8 June 2017 to make any representations. Following
this date Members will be asked to consider whether or not the Order should
be made permanent, and part of that consideration will be taking into account
all representations received.
A copy of the Order Plan is attached at Appendix A with a copy of the
Assessment at Appendix B.

Report Implications

Financial and Value for Money Implications

There is no additional cost in making the Order. Members will be aware that
in certain circumstances compensation may be payable in respect of
subsequent decisions that are taken on applications for works to protected
trees.

Legal and Human Rights Implications

The owner of the land is able to respond to the making of the Emergency
Order and these will be considered as part of the assessment as to whether
to make the Order permanent or not.

Sustainability and Environmental Implications

The protection of trees is enabled through legislation and accords with the
Council’s priorities of retaining and protecting the Borough’s rural heritage.

The Contact Officer for this report is Jeff Brown (719310).

Local Government Act 1972 Section 100D, as substituted by the Local Government

Act, 2000 Section 97

Background Paper Author Nature of Background Date

No Paper
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Town and Country Planning Act 1990

North Warwickshire Borough Council

(Birchmoor Road, Polesworth)

Tree Preservation Order, 2017

The North Warwickshire Borough Council. in exercise of the powers conferred on them by seciion 198 of the

Towr and Country Planning Act 1880 make the foliowing Order—

Citation

1. This Order may be cifed as the Norh Wanwickshire Borough Council {Birchmoor Road, Polesworth) Tree
Preservation Ordar, 2017.

interpretation
2.—(1} in this Order “the authority” means the North Warwickshire Borough Council.

{2) In this Order any reference to a numbered section is a reference to the section so numbsred in the Town
and Country Planning Act 1980 and any reference o a numberad regulation is a reference to the regulation so

numbered in {he Town and Country Planning {Tree Preservation)(England) Regulations 2014,
Effect
3.—(1} Subject to articie 4. this Order takes ffect provisionally an the date on which it is made.
(2} Withou! prejudice to subsection (7) of section 108 {power 10 make iree preservation orders) or subsection

(1} of section 200 (iree preservation orders: Forestry Commissionars} and, subject 1o the excepiions in regulation

14, no person shall-—
{a)eut down, top, lop, uproot, wilfully damage. or wilfully destroy; or
{b)cause or parmit the cutting down, topping, lopping, wiliul damags or wilful destruction of,

any treg specified in the Schedule o this Order excapt with the written consent of the authority in accordance
with rzgulations 16 and 17, or of the Sscretary of State in accordance with regulation 23, and, where such

consent is given subject to conditions, in accordance with those conditions.
Application fo trees to be planted pursuant o a condition
4. In refation to any tree identified in the first column of the Schedule by the letler “C”, being a tree to be planied

pursuant to a condition imposed under paragraph (a) of section 197 (planning permission to include approptiate

provisicn for preservation and planting of trees), this Order takes effect as from the fime when the tree is planied.




Daled this 27" day of April 2017

The Common Seal of the North Warwickshire Borough Council
was affixed to this deed in tha presence of -

The Designated Officgr
Signed on behathefthe North Warwickshire Borough Council

CONFIRMATION OF ORDER _%"fﬁf
This Order was confirmed by the North Warwickshire Borough Council without modification on
the day of
OR

This Order was confirmed by the North Warwickshire Borough Councll, subject to the modifications
indicated by .onthe dayof

The Deslignated Officer
Signed on bezhaif of the Nerth Warwickshire Borough Council

DECISION NOT TO CONFIRM ORDER

A decision not 1o confirm this Order was taken by North Warwickshire Borough Council on
the day of

The Designated Officer
Signed on behalf of the North Warwickshire Borough Council

VARIATION OF ORDER

This Order was varied by the North Warwickshire Borough Councit on
the day of

by & variation order under the reference number

a copy of which is attached

The Designated Officer
Signed on behalf of the North Warwickshire Borough Council

REVOCATION OF ORDER

This Order was revoked by the North Warwickshire Borough Council on
the dayof

The Designated Officer
Signed on behalf of the North Warwickshire Borough Council



Schedute 1, Specification of trees

Trees specified individuaily

(encircled in black on the map)

Refersnce on map Daszrstion Siation

Bk Dak

T2 and T3 Al Fogd, Poleswonth as indizatzd on ihe atiachsd

map

T4, T5, T8, 77. 78
Lime (T4 40 T2 inclusive

TO. T10. T91. 742 Limes (id o7 nclusive:

T13. T4

718 Tamson

Trees specified by reference to an area

{within 2 dottzd black line on the map)

Refsrence an map Dmscriplion Shuation

NOHE

Groups of trees

{within a broken black line on the map)

Reference on map Dascription (incluging number of rees of each Stiuation
speties in the group)

NONE

Woodlands

{within a continuous black line on the map)

Reference on map Descripiion Situation

NOKNE
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TREE EVALUATION METHOD FOR PRESERVATION ORDERS {TEMFQ)

SURVEY DATA SHEET & DECISION GUIDE

Drate: 2[{,/0 {f !20’7 Survevor: A%-“ f'\.’f&TZ'-:INS . _‘

Tree details -
TPQ Refl (if applicable}: Trea/ Group Mo Spedies: OI‘U:[ (.ﬂ‘rfb

Owner (i known): Location: ¢ 2CHM0R. Eﬁ'f‘\{)/- H)(,E;LJOG# ; 6\78 iﬁg .

REFER TO GUIDANCE NOTE FOR ALL DEFINITIONS

Part 1: Amenity assessment,
a} Condition & suitability for TPO

@Good Highlv suitable Score & Notes
1) Poor Unlikely to be suitable

0) Dead Unsuitsble

0) Dying/dangerous® Unsuizble

* Relatcs to existiag conrexs and 1¢ intended 1o apple to severe irremediable defeces onlr

b) Retention span (in years} & suitability for TPO

5) 100+ Highly suitable Score 8 Notc@
O s FOTERTIAL B05T” COMPACTION NOTED DUE ToTHE

1} 10-20 Just suitable {ocATor C’F THE TECES WD ASSociraED («Eﬁ"‘l'fCLES .
0) <10% Unsuimble

*ncludes crees nhich are an exisring or near furure nuisanee, including thos dearly outgroning their contest, or which are sigmifieantiv negating the
potential of other treer of berrer gualir

€} Relative public visibility & suitability for TPO
Consider realisue potentaal for - fucure visihility with chenged Jond use .

5) Very large wees with some visibility, or prominent large trees Highly suirable Score & Notes @
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Agenda Item No 10
Planning and Development Board

15 May 2017

Report of the Annual Performance Report
Head of Development Control

1.1

2.1

Summary
The annual performance report outlines how the service has managed both

planning applications and breaches of planning control during 2016/17
enabling comparisons with previous years.

Recommendation to the Board

That the report be noted.

Observations

As in previous years this report is divided into two sections — the first dealing
with planning and related applications and the second with the handling of
alleged breaches of planning control.

a) Applications

Table One is attached to this report shows the sustained increase in
applications which are being submitted over the past few years. The overall
range of applications received remains very similar but the introduction of
Discharge of Conditions (DOC’s) applications; Non-material amendments
(MIA’s) and Prior Approvals is noticeable. The approval rate is broadly similar,
as is the level of delegation. What is noticeable is that the performance
against indicators — the speed of decision making — is high notwithstanding
the increased workload. This is due to more streamlined procedures, the use
of time extensions where they can be agreed and the dedication of officers in
responding to the workload. Appeal numbers show an increase but this is
understandable given the situation where the Council is - in that period
between the adoption of a Core Strategy and the introduction of a
replacement Local Plan based on new evidence. Fee income remains high
and is anticipated to rise as larger applications are submitted.

b) Breaches
These are dealt with in Table Two. Again the pattern set out here follows the

general picture from previous years. The time taken to investigate cases is as
last year, which is longer than in previous years due to the existing vacant
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post within the Division. Reliance on voluntary remedial action or through the
submission of retrospective applications once again comes through strongly.

c) Appeals - General

The Board has received reports on the criteria for designating under-
performing Authorities with the outcome of appeals being one such factor.
The calculation for the criterion is over a two year period. So in order to
advise Members of our position, an initial and informal calculation has been
attempted. In respect of major applications and using the period 1 April 2015
to 31 March 2017, we received some 95 major applications. Of these less
than 3% were allowed at appeal following refusals. This is well below the 10%
criterion for possible designation.

d) Appeals Update

There have been five appeal decisions since the last appeals update to the
March Board.

Harefield, Dog Lane, Nether Whitacre

This decision is significant as it shows that a conversion of a stable to a
residential unit in the Green Belt can be considered not to be appropriate
development and that an isolated location can also be considered to result in
unsustainable development. (Appendix A)

ii) Eastlang Road, Fillongley

Members are familiar with the history of this site. The substantial harm to the
Green Belt was the key determining factor here. (Appendix B)

iii) The Lakehouse, Nether Whitacre

Members will recall that this case involved a Certificate application not a
planning application. Members themselves took time to become acquainted
with the full evidence submitted. The decision clearly shows that to refuse a
Certificate application, the Council has to have reliable and robust relevant
evidence — see para 70 of the decision letter at Appendix C.

iv)The Mancetter Broiler Unit

Similarly in this case, the Inspector points throughout the decision letter to the
lack of technical evidence to support the Council’s case — see paragraphs 23,
30, 31 and 36 of Appendix D.

10/2



v) Signs at the Heart of England premises, Fillongley

This dismissal is important as the Inspector recognised the setting of the site and
its lack of existing lighting and the overall impact on the visual amenity of the
area. Appendix E refers.

The Contact Officer for this report is Jeff Brown (719310).

Local Government Act 1972 Section 100D, as substituted by the Local Government
Act, 2000 Section 97

Background Paper Author Nature of Background Date
No Paper
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PLANNING CONTROL SERVICE IMPROVEMENT PLAN — MONITORING REPORT

TABLE ONE: HANDLING APPLICATIONS

Measure Year Year Year Year Year
2012/2013 2013/2014 2014/2015 2015/2016 2016/2017
Processing Applications
A) Tota! numpgr of applications 756 741 870 908 891
received divided as follows:
* Change of use 6% 6% 4.48% 5.4% 4.6%
¢  Householder 27% 27% 27.70% 25.10% 26.71%
*  Major developments 5% 5% 6.32% 5.51% 5.16%
e Minor developments 26% 24% 23.56% 24.78% 23.23%
e Others 20% 20% 16.44% 16.30% 15.71%
e Docs 12% 12% 9.54% 11.34% 13.13%
e MIAS 3% 6% 5.75% 4.63% 4.94%
e  Prior Approval 6.21% 6.94% 6.51%
B) Total number of Decisions 2r 753 839 888 845
C) % of all applications granted 86.2% 70% 85% 83% 86%
permission
D) % of all applications determined in 73% 68% 73% 96% 86%
eight weeks (BVPI) o o o o o
e minors in 8 weeks 750/0 560/0 55.370/0 950/0 870/0
e others in 8 weeks 63% 66% 84.26% 98% 86%
E) % of all householder applications 86.43% 85% 89.50% 92% 85%
determined in eight weeks
89% 91% 93% 90% 91%

F) % of all applications determined in
under delegated powers (BVPI)

X:\10i Table One - Planning Control Service Improvement Plan - Monitoring Report. DOCX




PLANNING CONTROL SERVICE IMPROVEMENT PLAN — MONITORING REPORT

TABLE ONE: HANDLING APPLICATIONS (Cont’d)

Measure Year Year Year Year Year
2012/2013 2013/2014 2014/2015 2015/2016 2016/2017

Appeals 22 15 16 15 24

G) Number of Appeals lodged

H) % of Appeals allowed 25% 47% 20% 28% 35%
Fees and Costs

I) Fee income from all applications £481,984 £514,098 £824,051 £501,045 £542,117

J) % of all applications that are non- 11.77% 9.58% 13.06% 13.57% 13.53%
fee earning.

K) % of fees that come from 8.89% 9.63% 4.87% 7.29% 7.01%

householder applications.

X:\10i Table One - Planning Control Service Improvement Plan - Monitoring Report. DOCX




PLANNING CONTROL SERVICE IMPROVEMENT PLAN — MONITORING REPORT
TABLE TWO: BREACHES OF PLANNING AND ENFORCEMENT

Measure Year Year Year Year Year
2012/2013 2013/2014 2014/2015 2015/2016 2016/2017
Reports of Alleged Breaches
A) Number of notifications 173 185 220 169 154
0, o, 0, 0, 0,
B) %Where a breach identified 57% 64% 60% 67% 54%
C) Average working days from 7 4 7 15 18
notification to site visit
D) Average working days from 10 5 8 17 19
notification to assessment
E) % of assessments in 21 days 71 70 75 57 43
F) Once a breach is established —
mode of resolution (%)
e Retrospective planning 42 34 37 35 54
application or certificate
application
e Voluntarily removed 49 56 42 31 30
o Not expedient to take action 1 3 3 4 1
¢ Enforcement action authorised (7) (7) 2 g ?
Other action, e.g. injunctions
: on. ©.9- jHnct 1 1 5 23 8

outstanding

PLANNING CONTROL SERVICE IMPROVEMENT PLAN — MONITORING REPORT
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TABLE TWO: BREACHES OF PLANNING AND ENFORCEMENT (Cont’d)

Measure Year Year Year Year Year
2012/2013 2013/14 2014/15 2015/16 2016/17
Reports of Alleged Breaches
G) %of notifications resolved, or 66% 65% 7% 56% 57%
where no breach identified in
twelve weeks
H) Fee income from retrospective £ £ £ £ £
applications 11895 7926 12061 15828 10366
1) Number of Enforcement Notice
Appeals lodged (not necessarily 4 4 5 4 5
relating to Notices served this
year).
J) Number of cases where Court
Action authorised (not necessarily 4 4 4 2 1

relating to cases reported this
year).
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5 The Planning Inspectorate

Appeal Decision
Site visit made on 22 February 2017

by Jane Miles BA (Hons) DipTP MRTPI

an Inspector appointed by the Secretary of State for Communities and Local Government

Decision date: 14 March 2017

Appeal Ref: APP/R3705/W/16/3159146
Hare Field, Dog Lane, Nether Whitacre, Warwickshire B46 2DT

» The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant planning permission.

« The appeal is made by Mr Jonathan Rimmer against the decision of North Warwickshire
Borough Council.

+ The application ref: PAP/2016/0098, dated 15 February 2016, was refused by notice
dated 11 3uly 2016.

» The development proposed is a change of use from stable block to residential plus
alterations to building.

Decision
1. The appeal is dismissed.
Reasons

2. The appeal site, together with associated paddocks/fields, is located to the
north-east of the small settlement of Nether Whitacre and is in the West
Midlands Green Belt. Thus the first main issue in this appeal is whether or
not the proposed development would be inappropriate development in the
Green Belt, for the purposes of development plan policy and the National
Planning Policy Framework. The proposal’s effects on the Green Belt’s
openness and in relation to the purposes of including land in Green Belts are
relevant in considering this issue in this particular case.

3. The second main issue is whether or not a residential unit on the appeal site
would accord with development plan and Framework policy relating to the
location of housing in rural areas. If the appeal proposals are inappropriate
development in the Green Belt then there is a third main issue. That is
whether the harm arising from inappropriate development and any other harm
is clearly outweighed by other considerations, so as to amount to the very
special circumstances needed to justify the development.

Whether or not inappropriate development

4. The development plan is normally the starting point for assessing a
development proposal. In relation to Green Beit however, and as noted in the
appellant’s statement, CS* Policy NW3 (Green Belt) does not specifically
address the assessment of proposals for development in the Green Belt.
However paragraph 7.1 of the supporting text records that national Green Belt

* In full, the North Warwickshire Local Plan Core Strategy (2014)




Appeal Decision APP/R3705/W/16/3159146

policy (in the Framework) operates over those parts of the Borough in the
Green Belt. I shall therefore assess the appeal proposals against Section 9 of
the Framework (Protecting Green Belt land) as did the Council.

5. As acknowledged by the Council at the application stage, development in the
Green Belt will be inappropriate unless it accords with the exceptions listed in
Framework paragraphs 89 and 80. Several of those exceptions could be
relevant in this case. The first is the extension and alteration of a building
provided it does not result in disproportionate additions over and above the
size of the original building. Given the size of the proposed extension relative
to the sizes of the original building, the attached store to be removed and an
adjacent detached store?, I concur with the Council’s assessment that the
proposed extension would not be disproportionate.

6. At the application stage the Council also considered the proposal in relation to
the exception which allows for redevelopment of previously developed land.
Insofar as the existing development was permitted for equestrian and not
agricultural uses, it would seem reasonable to treat the appeal site as
previously developed land. However, largely due to the relatively small scale
of the proposed addition, it is less obvious whether the proposals amount to
‘redevelopment’. In any event I find the more appropriate exception category
to be the re-use of buildings. Such re-use will not be inappropriate provided:
the buildings are of permanent and substantial construction; they preserve the
openness of the Green Belt; they do not conflict with the purposes of including
land in Green Belt.

7. It is common ground that the existing stable block is of permanent and
substantial construction. Moreover in terms of size and volume (and subject to
removal of the existing storage buildings) the effect of the proposed built form
on the Green Belt's openness would not differ significantly from that of the
existing buildings. In terms of use however the proposed residential use could
potentially result in the introduction of domestic structures and/or features
which would diminish openness, notwithstanding the scope to restrict permitted
development rights by condition.

8. Similarly, and more significantly, use of the extended building as a dwelling
together with associated domestic activity would change the site's character,
At present the small functional building in a generally open field setting accords
with the prevailing rural character of the fields and hedging around it and the
wider countryside. Residential use would have an adverse urbanising effect
whether by creation of a garden or sitting out area, by vehicles parked for long
periods or simply by the general activities and lighting associated with
residential occupation. I find that to be the case despite the small scale of the
proposed dwelling and the screening effects of boundary hedging, and not all
such adverse effects could reasonably be precluded by condition. I note the
appellant’s views that vehicle movements and parking would be less, compared
with the existing use, but that is not something which could be guaranteed and
future occupants may have different requirements.

9. Ifind that the adverse impacts of introducing a residential use, in a location
physically and visually well separated from any existing dwellings, would
amount to a harmful encroachment of residential development into the
countryside, to the detriment of its character. Thus the proposal would conflict

2 Which, according to the appellant’s statement, could also be removed if necessary

2



Appeal Decision APP/R3705/W/16/3159146

with one of the five purposes of including land in Green Belts. It follows that
the proposed development would not accord with all three elements of
Framework paragraph 90 relating to the re-use of buildings (described in my
paragraph 6). I conclude therefore that it would be inappropriate development
in the Green Belt. Such development is by definition harmful to the Green Belt
and should not be approved except in very special circumstances.

Location of housing in rural areas

10. The Council’s refusal reason cites paragraph 55 of the Framework, which post-

11.

12.

13.

14,

dates saved LP® Policy ECON9 relating to the re-use of rural buildings. As not
every element of the LP policy is consistent with the Framework I concur that
greater weight should be given to the Framework and especially paragraph 55
in reiation to this matter. That paragraph begins “To promote sustainable
development in rural areas, housing should be jocated where it will enhance or
maintain the vitality of rural communities”. However I have found nothing of
substance to demonstrate that the proposed dwelling, in a location physically
and visually separate from Nether Whitacre, would enhance or maintain the
vitality of that small settlement or any larger grouping of villages.

Paragraph 55 also establishes that new isolated homes in the countryside
should be avoided unless there are special circumstances. In a 2013 appeal
decision* submitted by the appellant the Inspector relied on the ‘everyday
definition’ of ‘isolated” as meaning lonely or remote. In my experience however
‘isolated” in a planning policy context is commonly applied to dwellings
proposed, as here, beyond the built-up areas of settlements and contrary to
hierarchical spatial strategies in development plans.

Those strategies generally seek to concentrate most new housing in towns and
villages with good access to services and facilities, and to restrict it in largely
undeveloped countryside. Such an approach accords with sustainable
development principles and reflects several core planning principles in the
Framework, including that of recognising the intrinsic character and beauty of
the countryside. As CS Policy NW2 follows a similar hierarchical approach, I
give greater weight to ‘isclated” in this context than to the definition in the
2013 Inspector’s decision (relating to a site in a different area at a time when
its development plan was found to be “largely ahsent and wholly silent”).
Thus, in the particular circumstances of this case, I find the proposed dwelling
would be a new isolated home in the countryside.

With regard to the various examples of special circumstances mentioned in
paragraph 55, the appellant cites the one relating to a development that would
re-use redundant or disused buildings and also lead to an enhancement to the
immediate setting. He maintains the stables are no longer necessary for the
hardy breeds of horse currently kept at the site, and are therefore redundant,
and that the proposals would amount to enhancement.

At my visit however not only did it appear that the stables are still in use but
also that the buildings and immediate surroundings are well maintained and in
reasonably good order. Moreover, whilst the rural character of the appeal site
in its existing use is wholly in accord with that of its countryside surroundings, I
have already found that the proposed use would have a harmful effect in terms

3 In full, the North Warwickshire Local Plan (2006)
* Appeal ref: APP/P3040/A/13/2191142, decision dated 17 May 2013
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of the encroachment of residential development into the countryside, to the
detriment of its character. Thus I find the proposal would not lead to any
enhancement of the immediate setting and, in the absence of any other special
circumstances, it would not accord with Framework paragraph 55. Nor would it
accord with saved LP Policy ECONS (insofar as the policy is consistent with the
Framework) or with CS Policy NW13 relating to the protection of the natural
environment’s quality, character, diversity and local distinctiveness.

Other considerations, very special circumstances and overall conclusion

15,

16,

17.

18.

15.

I note references to two other appeal decisions®. However the matter at issue
in the 2003 appeal is of little relevance in this case and it is apparent from the
2016 Inspector’s decision that the nature of that proposal for eleven new
dwellings on a nearby site in the Green Belt raised some materially different
questions from those to be addressed in this case. Thus neither decision
appeal alters my findings in the particular circumstances of this case.

I have already found the proposed dwelling’s location outside any settlement to
be a negative feature of the proposal, and the building’s small size limits scope
for design improvements. Thus, notwithstanding details of accessibility to
facilities and public transport (in the appellant’s statement) I give very little
weight to his case that the proposal would have benefits in replacing poor
design with better design; in improving conditions in which people live, work,
travel and take leisure; in widening the choice of high quality homes.

Any economic benefit from the extension and alteration works would be limited
due to their small scale. The social and economic benefits of creating one
additional small dwelling would, at best, be modest. I therefore give those
benefits only modest weight. I note also some local support for the proposal
but that adds relatively little to the considerations weighing in its favour.

On the other side of the balance the Framework establishes that substantial
weight is to be given to any harm to the Green Belt. Harm would result in this
case because the proposal would be inappropriate development in the Green
Belt and because it would conflict with the Green Belt purpose of safeguarding
the countryside from encroachment. The proposal would conflict with
development plan and Framework policy in these respects and also in relation
to the location of housing in rural areas.

Having had regard to all other matters raised I conclude that the modest
weight attributable to the proposal’s benefits is insufficient to clearly outweigh
the substantial weight to be given to the harm arising from inappropriateness
and the other harm I have identified. Thus the very special circumstances
needed to justify the proposed development do not exist and, in conflicting
with the deveiopment plan and with the Framework, the appeal proposal would
not constitute sustainable development, It follows that the appeal must fail.

Jane Miles
INSPECTOR

5 Appeal refs; APP/R3705/A/03/1116218, decision dated 1 September 2003; APP/R3705/W/16/3144450, decision
dated 10 May 2016




A5% The Planning Inspectorate

Appeal Decision
Site visit made on 7 February 2017

by D Boffin BSc (Hons) DipTP MRTPI Dip Bidg Cons (RICS) IHBC

an Inspector appointed by the Secretary of State for Communities and Local Government
Decision date: 14th Mar 17

Appeal Ref: APP/R3705/W/16/3157967
Eastlang Road, Fillongley CV7 8EQ

s The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant planning permission.

* The appeal is made by Mr James Cassidy of Cassidy Group UK against the decision of
North Warwickshire Borough Council,

* The application Ref PAP/2015/0253, dated 1 December 2015, was refused by notice
dated 9 August 2016.

+ The development proposed is 27 No. affordable 2, 3 and 4 bedroom houses and 2
bedroom bungalows including associated highways, external works, landscaping and
boundary treatments.

Decision

1. The appeal is dismissed.
Main Issues

2. The main issues are:-

»  Whether the proposal would constitute inappropriate development in the
Green Belt and the effects on openness and the purposes of including land
within the Green Belt having regard to the development plan and national
planning policy;

o If the proposal is inappropriate development whether the harm by reason of
inappropriateness, and any other harm, is clearly outweighed by other
considerations so as to amount to the very special circumstances necessary
to justify the development.

Reasons

3. The appeal site comprises a grassed paddock that is irregular in shape and is
around 1.3 hectares in area. On the northern and eastern boundaries of the
site there are established hedgerows and landscaping and there is also a brook
adjacent to the northern boundary. There is a recreation ground and children’s
play area on the opposite side of the brook and a public footpath runs through
the site. To the east there are agricultural fields and to the south and west
there is residential development. I noted at my site visit that there is a
dilapidated building that has the appearance of a stable block adjacent to the
northern boundary of the site.

4. Planning permission® was refused in 2015 on the appeal site for 27 dwellings
which comprised 21 affordable homes and 6 market homes. A subsequent

! PAP/2014/0520 ~ 14 April 2015




Appeal Decision APP/R3705/W/16/3157567

appeal® against that refusal was dismissed. The scheme before me would
invoive the construction of 27 affordable homes.

Whether the proposal would be inappropriate development in the Green Belt and
openness and purpose

5. Apart from certain clearly defined exceptions set out in paragraph 89 of the
National Planning Policy Framework (the Framework) the construction of new
buildings in the Green Belt is to be regarded as inappropriate development,
Such development is harmful by definition and should not be approved except
in very special circumstances, An exception defined within paragraph 89 of the
Framework is the limited infilling in villages, and limited affordable housing for
local community needs under policies set out in the Local Plan.

6. Policy NW2 of the North Warwickshire Core Strategy (CS) relates to the
settlement hierarchy for the Borough. Fillongley is identified as a category 4
settlement with a development boundary. The appeal site is outside but
adjoins the development boundary. Within this policy it states that affordable
housing outside of development boundaries will only be permitted where there
is a proven local need; it is small in scale and is located adjacent to a village.

7. CS Policy NW3 states that infill boundaries in the Green Belt will be brought
forward to indicate where limited infill and redevelopment would be permitted.
However, I have no evidence before me to indicate that this applies to
Fillongley.

8. CS Policy NW5 relates to the split of housing numbers and it states that only
affordable housing where there is a proven local need and it is small in scale
and does not compromise important environmental assets will he permitted
outside of settlements.

9. Inthe 2015 appeal decision the Inspector stated that “"Having regard to the
above, the relationship of the site to existing residential development and the
size of the appeal site refative to neighbouring development, I do not concur
with the appelflant that the scheme would result in limited infilling in the
village.” These findings are persuasive in this case.

10, In establishing whether or not the proposal would be limited affordable housing
for local community needs under policies set out in the Local Plan it is
necessary to consider whether the proposal would be ‘limited’; whether there is
a proven local need; whether it would be small in scale; whether it would be
located adjacent to a village and whether it would compromise important
environmental assets.

11. There is no dispute between the 2 main parties that there is a proven local
need and that the site is located adjacent to the village. However, I
acknowledge that concerns have been raised in relation to the local need
aspect, The Inspector in the 2015 appeal decision found that there was a
proven local need for affordable housing. Furthermore, the Council have stated
that its Officer's Report to the Planning Board contains a lengthy résumeé of the
situation and that its own officers consider that ‘need’ has increased since that
decision and not decreased. I have no reason to dispute the findings of the
Inspector in the 2015 appeal decision or the Council’s Officer Report.
Consequently, I consider that there is a proven local need for affordable
housing.

? APP/R3705/W/15/3087232 ~ 15 Octaber 2015
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12,

13.

14,

15.

16.

17.

18.

There are no definitions of what constitutes ‘limited’ in the Framework or small
in scale in the CS. As the 2015 scheme included an element of market housing
the Inspector in the 2015 appeal decision stated that “"Given my findings and
the nature of the proposal it is not necessary for me to establish whether the
scheme would be 'small in scale’ or result in ‘limited affordable housing”’.”

The Council have drawn my attention to an appeal decision® in Nether Whitacre
(the 2016 case). Whilst, I do not have the full details of the case and therefore
cannot be certain the circumstances are directly comparable to the scheme
before me, the appeal did involve a proposal for affordable housing in the
Green Belt in North Warwickshire. I acknowledge that the settlement was not
Fillongley and that whether there was a proven local need was in dispute in
that case but there appear to be many parallels between this case and that
one. As such I give it moderate weight.

The Inspector in the 2016 case considered that ‘limited’ "could mean either a
small area in terms of land take, or delivery of only the amount of units
required”. He also stated "I am mindful of the appellant’s suggestion that the
parish as a whole rather than the settlement of Nether Whitacre should be the
relevant geographical unit for the consideration of whether the proposal is
fimited in scale. However, the parish comprises distinct settlements, and
furthermore the settlement hierarchy of the Core Strategy identifies
settlements rather than parishes. For these reasons, I am persuaded that the
relevant geographical scale for this assessment is the settiement rather than
the parish.” 1 consider that these findings are reasonable and persuasive.

I noted ay my site visit that Fillongley is a small settlement and this finding is
supported by its allocation as category 4 settlement in CS Policy NW2. The
land take of around 1.3 hectares would not be limited relative to the size of the
settlement that it would be adjacent to. However, as stated above, since the
2015 appeal decision the Council consider that the proven local need has risen
above 27 and in this respect the proposal would be limited.

The Council have stated that the proposal would increase the amount of new
dwellings in the adjoining part of the village by 18%. I note that the site is
within close proximity to the centre of Fillongley and that the site is relatively
well contained in visual terms. However, the village is a small settlement and
the addition of 27 dwellings and the development of 1.3ha would significantly
increase its overall size in terms of area and number of dwellings.
Consequently, I do not consider that the proposal would be small in scale.

Furthermore, I also note that CS Policy NW5 states that in the case of
category 4 settlements the housing requirement within the development
boundary would usually be on sites of no more than 10 units and at any one
time depending on viability. I acknowledge that this does not relate to
development outside of the settlement. However, it is reasonable to consider
that a proposal that would be substantiaily above the size of development
that would usually be expected within the village cannot be regarded as small
in scale.

The Council consider that the Green Belt is an environmental asset. I note
that the Inspector in the 2015 decision on this site considered that the harm
to the openness of the Green Belt brought that proposal into conflict with the
environmental asset objective of CS Policy NW5. The appellant has

3 APP/R3705/W/16/3144450 - 10 May 2016
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19.

20.

21,

22,

23.

highlighted that the Inspector in the 2016 decision found that the
environmental harm in that case would not be so severe to compromise an
important environmental asset given the wording of CS Policy NW5.

I consider that it is reasonable that, taking into the account the fundamental
aim and the 5 purposes of the Green Belt as indicated at paragraphs 79 and
80 of the Framework, the Green Belt be treated as an important
environmental asset.

Paragraph 79 of the Framework indicates that openness is an essential
characteristic of the Green Belt. The proposal would involve the development
of a large paddock and the introduction of a significant amount of built form
onto this generally open site where there is currently only a dilapidated stable
block. Conseqguently, the footprints of the dwellings, their bulk and
accompanying domestic accoutrements, would lead to a significant loss of
openness both in terms of its visual and spatial aspects.

The development would substantially extend the built form of the village into
the surrounding countryside and it would conflict with a purpose of including
land in the Green Belt that is to assist in safeguarding the countryside from
encroachment. I note that the established hedgerows and landscaping on the
northern and eastern boundaries would assist in visually containing the
development from the surrounding countryside., However, this would not
mitigate the harm I have identified.

In my reading of CS Policy NW5 I rely on the everyday definition of the word
‘compromise’ as cause to become vulnerable or function less effectively. I
have found that the development would lead to a significant loss of openness
and would substantially extend the built form of the village into the
countryside. Consequently, I consider that the important envircnmental
asset would function less effectively in this location and would be
compromised.

Taking into account afl of the above, the proposal cannot be considered to be
fimited infilling. Whilst it would deliver fewer units than the proven local need
and it would be adjacent to a village it would not be limited in size nor small
in scale and it would compromise an important environmental asset. As such,
the proposal would constitute inappropriate development within the Green
Belt. The proposal would be harmful to the openness of the Green Belt and
would conflict with the purpose of including land within it. This harm would
be in addition to that arising from the inappropriate nature of the
development.

Other considerations

24,

25,

The Framework indicates that inappropriate development is, by definition,
harmful to the Green Belt and should not be approved except in very special
circumstances. Substantial weight should be given to the harm to the Green
Belt. Very special circumstances will not exist unless the harm to the Green
Belt and any other harm are clearly outweighed by other considerations. This
is a high hurdle to overcome.

In relation to the 2015 case the main difference of this proposal is the
alteration of the tenure of 6 market homes. As a result the proposal would
provide a total of 27 affordable homes in a Borough that has identified the
provision of affordable homes as one of the main priorities for the future.
This would undoubtedly deliver substantial social benefits. The appellant has
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stated that the scheme is deliverable and I have no reason to dispute this.
These matters attract considerable weight in favour of the proposal.

26. The edge of settlement location would provide relatively good access to the
facilities and services in the locality and this attracts moderate weight.

27. The development would result in economic benefits through the activity
associated with its construction and occupation. However, these benefits
would arise regardless of where the houses were built and as such they
attract {imited weight,

28. I note that there were no highway or drainage objections to the scheme and
that the Council considered that the design and appearance of the scheme
was acceptable and that it would not harm the amenity of neighbouring
occupiers. I acknowledge that the proposal would not harm the existing
public footpath and that the established boundary landscaping would be
retained. However, a lack of harm in these respects is a neutral consideration
and does not weigh for or against the scheme.

29. Landscaping and other measures could contribute to the bio-diversity of the
site but this has to be balanced against the undeveloped nature of the
existing site. As such, it is likely that this would have a negligible or no
impact and as such is a neutral factor.

30. The Council have stated that they can demonstrate a 9 year supply of
housing land and this is not disputed by the appellant. Consequently, I
consider that the Council’s relevant policies for the supply of housing are up-
to-date. [ acknowledge that the Council’s Officer Report recommended the
scheme for approval but this is a neutral factor in my consideration of this
case.

Conclusion

31. I find that the totality of the other considerations does not clearly outweigh the
Green Belt harm. I acknowledge that I have given less weight to the lack of
highway or drainage objections than the Inspector in the 2015 case. However,
even if I had attributed the same weight to that matter as the previous
Inspector it would not have altered the overall balance of my findings.
Consequently, the very special circumstances necessary to justify the
development do not exist. As a result there is conflict with CS Policies NW2
and NW5 and the Framework as a whole.

32. Having had regard to all other matters raised, it is concluded that the appeal
should be dismissed.

D. Boffin
INSPECTOR
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Lake House, Bakehouse Lane, Whitacre Heath, Nether Whitacre,
Warwickshire, B46 2EB

The appeal is made under section 195 of the Town and Country Planning Act 1990 as
amended by the Planning and Compensation Act 1991 against a refusal to grant a
certificate of lawful use or development (LDC).

The appeal is made by Mr and Mrs Nicholas Horton against the decision of the North
Warwickshire Borough Council.

The application Ref PAP/2015/0307, dated 21 May 2015, was refused by notice dated 2
October 2015.

The application was made under section 191(1)(a) of the Town and Country Planning
Act 1990 as amended.

The use for which a certificate of lawful use or development is sought is the use of the
Lake House, Bakehouse Lane, Nether Whitacre as a single dwelling house.

Summary of Decision: The appeal is allowed and a certificate of lawful use
or development is issued, in the terms set out below in the Decision.

Main Issue

1.

The main issue is whether the Council’s decision to refuse to grant a certificate
of lawful use or development (LDC) was well-founded. In reaching a conclusion
on that issue, it is necessary to consider first, whether the 4 year or 10 year
rule under s.171B of the 1990 Act is applicable in terms of assessing the
relevant immunity period and, secondly, whether the development is immune
from enforcement action though the passage of time and thereby lawful by
virtue of 5.191(2)(a) of the 1990 Act.

Background matters

2.
3.

At the Inquiry, the evidence was taken on oath.

Neither the identity of the Appellants, nor the planning merits of the operation,
use or activity is relevant to the purely legal issues which are involved in
determining an LDC appeal. The onus of proof in an LDC appeal is on the
appellant and the relevant test is “the balance of probability”.

The Appellants’ own evidence does not need to be corroborated by
“independent” evidence in order to be accepted (FW Gabbitas v SSE and
Newham LBC [1985] JPL 630). If the local planning authority has no evidence
of its own, or from others, to contradict or otherwise make the Appellants’
version of events less than probable, there is no good reason to refuse the
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appeal, provided the Appellants’ evidence alone is sufficiently precise and
unambiguous to justify the grant of an LDC “on the balance of probability”.

The Statement of Common Ground

5.

The Statement of Common Ground (SCG) dated 23 January 2017 sets out the
matters upon which there is common ground between the Council and the
Appellants and identifies those areas where disagreement lies. It includes the
following matters:

The Planning History

6.

Planning permission® was granted by the Council on 11 March 1998 to “enl/arge
existing fishing pool” at the site. Condition 7 of that permission required
details of the design and materials of a shelter to be erected on the land to be
approved in writing by the Council prior to its construction. The details of the
shelter were discharged on 24 September 1998. The approved details were for
a Curdale type wooden structure 5.5m wide, 4.2m deep and 2.7m high to the
ridge.

The parties agree that the existing dwelling house measures 3.6m to the ridge
but the Council accepts that it has no evidence of its own to contradict the
Appellants’ claim that, in extending the building, they did not increase its
height.

The Council’s Committee Report for the LDC application was written by a
professional planning officer who assessed it against the 4 year rule under
s,171B(2). The report recommended approval of the application and the grant
of an LDC on the basis of satisfying the 4 year immunity period. However, the
application was refused by the Council on the ground that: “The applicant has
not discharged the burden of proof that, on the balance of probabilities, the
Lake House has been used continuously as a residence for a period of 4 years
prior to the application date”.

The Appeal Site

S.

The appeal site forms a roughly rectangular parcel of land located towards the
end of an informal access track off Bakehouse Lane. It predominantly
comprises a fishing lake, The remainder consists of the appeal building, patio
area, paved pathway and storage shed. The appeal building measures 8m
wide, 7m deep and 3.6m high.

The Absence of Concealment

10. The parties agree that there have been no attempts made by the Appellants to

conceal the appeal building since the purchase of the site in 2009.

Building works

11. It is agreed that the appeal building has been capable of permanent residential

use from 2009 and for at least 4 years prior to the date of the LDC application.

Matters in dispute

12. The matters in dispute are:

! Ref: 0123/98/FAP

www._planningportal.gov.uk/planninginspectorate 2



Appeal Decision APP/R3705/X/16/3147355

e Whether, on the balance of probabilities, the Lake House has been used
continuously as a residence for a period of 4 years prior to the application date.

o  Whether the appeal building, itself, is a different building to that approved
under Condition 7 of planning permission 0123/98/FAP in 1998 and whether
the 4 year or 10 year period provided for under s.171B applies.

Reasons

Whether the 4 year or 10 year period provided for under s.171B is
applicable in terms of assessing the relevant immunity period

13, The Council submits that the building the subject of this appeal has not been
converted into a dwelling. It contends that the extent and circumstances of the
relocation and works carried out to the original shed instead created a new
building., That new structure was used from the outset as a dwellinghouse so
that there was no change of use to use as a dwellinghouse and the breach of
planning control is subject to the 10 year immunity period in s.171(B)(3),
rather than the 4 year period in s.171(B)}(2).

14. The Council draws support for this proposition from the case of Welwyn Hatfield
Borough Council v SSCLG [2011] UKSC 15. That case is referred to in the
2013 edition of ‘Planning Enforcement’ by Richard Harwood QC which states, in
relation to 5.171B(2), that: “Subsection (2) relates solely to the change of use
of a building and so the building must have been in a non-dwelling house use
prior to the change. Consequently, if a building is constructed as a dwelling
house and put to that use there is no change of use of a building to use as a
dwelling house. The four-year time period in subsection (2) does not apply and
the use of the building is subject to the ten-year period in subsection (3)”.

15, The Appellants recognise that this book might provide a helpful guide but do
not accept that Mr Harwood is the [eading authority upon planning enforcement
or that his succinct and summary observations could alter the purport of the
Welwyn Hatfield judgment.

16. It is, of course, that judgment, itself, that must be interpreted and upon which
I rely in reaching my conclusions. Turning to that case, Lord Mance, at
paragraph 17, states: “Protection from enforcement of a building and its use
are thus potentially very different matters.....The building attracts a four year
period for enforcement under sub-s (1), while its use attracts, at any rate in
theory, a ten-year period for enforcement under sub-s (3).” Lord Brown, at
paragraph 68, agrees that: “s.171B(2) is simply not apt to encompass the use
of a newly built house as a dwelling house and the nil use concept provides no
coherent escape from this conclusion.” In my view, Mr Harwood’s summary
represents a fair reflection of the principle that can be derived from these
obiter comments made in the Welwyn Hatfield case.

17. It is therefore necessary to consider whether the package of measures involved
in the relocation and extension of the structure amounted to the creation of an
entirely new building. For the Council, the proof of evidence of its senior
enforcement planner, Mr Gittins, puts forward four points in support of the
contention that the appeal building is a different one to that approved in 1998,
namely, (1) it has been relocated; (2) it is larger in footprint from that
approved; (3) it is of a different construction and {4) the motive of the
Appellants.

www.planningportal.gov.uk/planninginspectorate 3
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18.

19.

20.

21.

22,

23.

24.

On the first point, the Appellants do not deny that the building was relocated
before it was extended or any other works were undertaken to it. There is a
degree of uncertainty as to the precise extent of that relocation. Mr Horton, in
his statutory declaration, stated that he moved it about 1.8m closer to the
lake. In cross-examination, he explained that he had arrived at such a precise
estimate as he had measured it with a tape measure after the LDC application
was submitted. However, in examination-in-chief he stated that it was moved
“a couple of metres, perhaps a little more”. There were also varying distances
given by other persons providing evidence on his behalf in their statutory
declarations. It was apparent at the site visit, when comparing the position of
the new structure with the old hardstanding on which it had been sited, that it
had, indeed, been moved somewhat further than Mr Horton had stated in his
evidence, certainly more than a couple of metres.

At the Inquiry, Mr Horton confirmed that it was moved by means of a digger
and skate rollers which had been hired for that purpose. The work involved in
relocating the structure required more than one person. To prepare the new
location, the loose soil and mounds were cleared with a digger before slabs
were laid down upon which the structure was placed.

It is clear that the process of relocating the structure was extensive, skilled and
intricate. The works involved in re-siting the building cannot be regarded as de
minimis. The old structure had been in place for over a decade before it was
moved in 2009. The Council does not seek to suggest that it should not be
regarded as a building for planning purposes, even though it was physically
capable of being moved. Although the relocation process involved an
engineering operation which would have required planning permission, no
enforcement action was taken by the Council at that time, or since, in relation
to those works which are now immune from enforcement action.

On the second point, the Appellants accept that the footprint has been enlarged
in that an extension has been added to the rear of the building. However,
there was no alteration to the footprint of the original structure; there was only
an, albeit substantial, addition to the rear. The SCG confirms that the Council
now accepts that there has been no change to the height of the structure.

On the third point, the Council draws support from the other changes which
have taken place to the original shed. It refers to the installation of cavity wall
insulation; additional windows; service connections and internal residential
accommodation including a loft/attic together with the transformation of the
internal layout.

The Appellants acknowledge that certain works by way of extension and
modification of the shelter occurred including the introduction of additional
windows, cavity insulation, the wiring of the property, and the introduction of a
bathroom, kitchen, lounge, attic bedroom and master bedroom which were
completed in late July/early August 2009. Nevertheless, Mr Horton gave clear
evidence to the effect that the attic was an original feature and the changes to
the fenestration were limited. Apart from the rear extension and fenestration,
the works carried out were for the most part internal and the timber sides and
roof of the original structure by and large remained in situ,.

On the fourth point, Mr Gittins confirmed in his evidence that the question of
motive on the part of the Appellants was strictly irrelevant to the questions
before this Inquiry. The Council did not identify any statutory law, policy or
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25.

26.

27.

authority that indicated that there was any relevance to the issue of intention
in the context of this appeal. The SCG confirms that the Council does not
pursue its case on the basis that the Appellants attempted at any point to
conceal the appeal building.

Turning to the various steps involved in the ‘package of measures’ as a whole,
the position is that the shelter that existed at the time the Appellants acquired
the site was first moved closer to the lake and placed upon slabs. The
structure was emptied pre-location and following its relocation, the works to
extend it began as soon as it was moved or very shortly thereafter. Whether
or not it was ever actually used as a shelter once it had been moved, the
available evidence indicates that it was capable of being physically accessed by
anyone who sought to use it for that purpose and it was not prevented from
being so used either by the extension or other works that were being
undertaken by the builders.

The 1998 planning permission did not impose any planning condition restricting
the siting of the shelter within the plot. I do not consider that the engineering
operation involved in relocating the building resulted in the loss of its extant
lawful use as a shelter associated with the fishing lake., The building did not
undergo any change of use simply due to its change of position within the
same planning unit and its placement upon a slab/concrete base. The works
subsequently undertaken either in their own right or in combination with the
relocation did not, as a matter of fact and degree, result in the creation of an
entirely new building. In my opinion, they amounted to no more than the
alteration and extension of the original structure. There was a change of use of
that building from its lawful purpose when the dwellinghouse use began after
those works were compieted. This is a different situation from that which
pertained in the Welwyn Hatfield case which can be distinguished on its facts.

I conclude, as a matter of fact and degree, that the ‘package of measures’ did
not result in the creation of an entirely new structure. The old shed has been
altered and extended and undergone a change of use to use as a single
dwellinghouse. Since there has been a breach of planning control consisting of
the change of use of that building to use as a single dwellinghouse the 4 year
period provided for under s.171B(2) is applicable in terms of assessing the
relevant immunity period.

Whether the development is immune from enforcement action though

28.

29.

passage of time and thereby lawful

It is therefore for the Appellants to demonstrate that, on the balance of
probability, the change of use of the building to use as a single dwellinghouse
has existed for a period in excess of 4 years prior to the date of the LDC
application and continued actively throughout the following 4 year period.
There can be no ‘dormant’ periods in the 4 year period. The Appellants must
show when the change of use first occurred and demonstrate that it had
continued actively throughout the relevant period, to the extent that
enforcement action could have been taken against it at any time.

The change of use of the building to use as a Class C3 dwellinghouse would
only have arisen at the time when the works were substantially complete so as
to make it a structure capable of providing the facilities required for day-to-day
private domestic existence and it was so used for that purpose.
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30. There is no dispute that the appeal building has been capable of permanent

31.

32.

33.

34.

35.

residential use since the works were carried out in 2009. Mr Horton gave
evidence as to his involvement in the external and internal works carried out to
the shed. This was supported by statutory declarations and evidence from
tradesmen who provided detailed accounts and invoices for work undertaken at
the site. There is also photographic evidence to show the interior and exterior
of the structure at that time. There is clear and cogent evidence to the effect
that, after the carrying out of the works to the shed in 2009, it was capable of
providing the necessary facilities required for day to day private domestic
existence.

The Council still expresses doubt that the single dwellinghouse use actually
commenced prior to May 2011. It draws support from the fact that the
building was not connected to conventional services from the outset. The
structure was not connected to the water supply until December 2011 or to the
mains electricity and telephone until 2012. The gas connection was not
provided until summer 2013. The Appellants did not register the property for a
TV licence until November 2012, or as a postal address until November 2013,
The registration for Council Tax did not take place until July 2015, albeit that it
has been backdated and paid as from 2009/2010.

The Council suggests that this pattern of connection to, and registration for,
services is more consistent with a gradual escalation of the use rather than a
“clean start”. It also points to the absence of contemporaneous documentary
evidence such as receipts for the furniture which the Appellants claim was
installed in 2009. It submits that the Appeliants may have “camped out” in the
cabin on occasion, rather than the dwelling having been created and lived in
before the relevant date in May 2011.

The Appeliants have provided evidence to the effect that, prior to the
installation of mains electricity and Calor gas tank, the property was served by
a generator which is presently stored in a shed on the site. Mr Horton asserts
that, at the outset, this level of provision was sufficient for his needs. The e-
mail from Gas Centre Ltd confirms that in 2009 Bayliss Ltd (now Gas Centre
Ltd) assisted him with the fittings for the filtration system to serve the
property. They also state that once the works were complete in 2009, they
started to provide Mr Horton with about ten 47kg propane gas cylinders per
year at the lake up until about 2013 to provide fuel for heating the property.
The use of cylinders ceased when he had a more permanent Calor gas tank
installed outside the building.

The drinking water was initially pumped from the lake and was filtered using a
system purchased from East Midlands Water Company. Pumped water was
also used for flushing the toilet prior to the mains water being connected. The
Appellants have provided a copy of the order for the water filtration unit from
East Midlands Water dated 8 July 2009.

At the Inquiry, Mr Horton also explained that he used bottled water for drinking
prior to the installation of the mains water. He stated that the reason for
delaying the installation of the main electricity was due to the cost and his
available funds at that time. He informed the Inquiry that an operation to his
lower back meant that he was absent from the site for a few months and that
the use of the building fell significantly in 2015 and 2016 in response to the
unwelcome attention sparked by the LDC application. The Council complains
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36.

37.

38.

39.

40.

that this new oral evidence had not appeared in his proof of evidence and that
these new points have the effect of seeking to ‘explain away’ shortcomings in
his evidence. Whilst this new evidence may indeed have that effect, it was
given on oath and I find no reason to doubt the truthfulness and honesty of
what was said by Mr Horton on these matters.

Even though mains services were not connected at the start of the period of
occupation claimed by Mr Horton, the use of a generator, gas cylinders, water
bottles and water filtration system would have enabled the residential use to
take place. I consider that the Appellants have provided a reasonable and
plausible explanation for the delay in the connection of the property to the
mains services. The same applies to the reasons given for the delay in
registering the property for a TV licence, Council Tax and as a postal address.
It is clear that the actual use could have commenced at an earlier time and the
delay in connection provides little basis for the supposition that the Appellants
were only “camping out” in the building prior to the relevant date.

Turning now to the question of the extent of the actual use made of the
building as a dwellinghouse and the continuous nature of its occupation, the
Council, in its closing submissions, acknowledges that its professional witness,
Mr Gittins, agreed in cross-examination that, should the 4 year immunity
period be found to be applicable, there were no breaks in that immunity period
so as to defeat the continuous use as a single dwellinghouse. Nonetheless, the
Council still puts the Appellants to proof in respect of whether they have
discharged the legal burden of proof that is upon them in that respect,

Mr Horton’s evidence is that when he first purchased the site, it was his
intention to use the dwelling for occasional breaks. Due to security concerns at
the site, there was a need for him to stay at the premises overnight on a more
regular basis. He submits that once the dwelling became habitable in 2009, he
began to stay on a regular basis predominantly from Wednesdays to Sundays.
He spent the rest of the time at his property in Sutton Coldfield with his wife
and children. The pattern of Mr Horton’s residence was initially varied with
some stays being shorter and some longer. He owns four businesses in the
Midlands and has meetings that require him to be in a variety of locations.

This has sometimes meant him residing at the Lake House outside his ‘regular
pattern’; on the other hand he has sometimes needed to stay with his wife in
Sutton Coldfield. The arrangements were not always fixed and varied
according to the weather and work patterns. However, he confirmed that, on
the whole, he would stay at the Lake House three or four times a week, for
most weeks of the year,

Mr Horton’s residency at the Lake House has been corroborated by his wife,
friends, family and tradesmen with varying levels of supporting evidence
including, in some cases, evidence on oath, statutory declarations, receipts and
photographs.

The evidence of Mrs Horton both in her statutory declaration and in oral
evidence to the Inquiry, confirms the security issues at the lake which she
claims led to her husband residing at the Lake House. Mrs Horton also
describes the pattern of her husband’s living arrangements at the Lake House
and that she considers this to be his main residence. Mrs Horton kept a diary
in 2013, 2014 and 2015 which provides a record of events, notes and
appointments. Her diary entries evidence some of the sustained periods of
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41.

42.

43.

44,

45.

46.

time that Mr Horton has spent at the lake and the frequency of the
visits/overnight stays by Mrs Horton and the children over a two year period.
Mrs Horton has also submitted a series of photographs taken at the Lake House
between May 2011 and August 2014 which provide evidence of time spent at
the property over that period.

The Council acknowledges that Mrs Horton'’s diary entries provide
contemporaneous evidence as to the extent of the use of the building.
However, it points out that this only began in 2013 and the entries lend no
support to the periocd before then. That is, indeed, a clear shortcoming of the
diary entries but they still provide a consistent record of a pattern of residency
that corresponds with and supports her oral evidence of the usage made in the
unrecorded earlier period.

The evidence of Neil Spittle, the gardener, in his statutory declaration and as
confirmed by his oral evidence to the Inquiry, is that he first visited the site in
the summer of 2009. During the summer months since then he has visited the
site every two weeks to undertake gardening work. His visits varied between
mornings, afternoons or a full day. He stated that Mr Horton was usually there
when he carried out the gardening and he advised him on what work needed to
be done. Mr Horton was there to let him in about 80% of the time but
otherwise he entered the grounds with a key that he has been provided with.
Mr Horton supplied him with tea and coffee and sometimes a bacon sandwich
when he was around.

In cross-examination, he confirmed that his view that Mr Horton was living at
the Lake House was based upon what Mr Horton had led him to believe rather
than his own personal knowledge. There are obvious limitations to that which
can be attributed to his own personal knowledge of the precise nature of Mr
Horton’s occupation. Nonetheless, what he observed and experienced during
his frequent and regular visits to the site is consistent with the Appellants’
version of events.

Mr Tom Badger, a former police officer, is a friend of the family. Mr Badger
gave oral evidence to the Inquiry to the effect that he had made social visits to
the property and had stayed overnight in the cabin once in either 2011 or
2012. He slept in the attic space which was in existence but contained no beds
at that time.

The statutory declaration and oral evidence of Janet Turner, Mr Horton’s sister-
in-law, also confirms the Appellants’ initial security concerns in relation to the
lake. She stated that it was some time in 2009 when Mr Horton decided to live
there. Since 2009, she has visited the lake on special occasions such as
birthdays and also on the odd Sunday. In total, she has visited about six times
a year and for the majority of her visits she did not stay over. She visited
most frequently between 2009 and 2010 before she moved to Shropshire. She
has provided photographic evidence in the form of some 26 photographs taken
on 3 July 2011 and 18 February 2013.

The Appellants have submitted statutory declarations of friends and family to
show that the dwellinghouse and its immediate setting have been used for
social activities associated with the domestic use of the building during the
relevant period. They also draw support from the statutory declarations and
oral evidence of Mr Spittle, the gardener, and the statutory declarations of Mr
Turvey, the electrician, together the evidence of Mr Hollins and Mr Williams,
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47.

48.

49,

50.

51.

52.

tradesmen of Sparta Construction, that the dwelling and its immediate
surroundings have been continuously maintained and/or improved since 2009,

All in all, there are a number of statutory declarations made by various
individuals submitted in support of the Appellants’ case. This evidence does
not attract the same weight as the oral evidence given by witnesses to the
Inquiry, as it has not been tested by cross-examination. Whilst recognising the
limitations of evidence given in this form, it must be given due weight as a
solemn declaration under the Statutory Declarations Act 1835 with all that that
implies. These statutory declarations provide some, albeit modest, support for
the Appellants’ case.

The Council submits that none of the witnesses called to give oral evidence to
the Inquiry on behalf of the Appellants could be characterised as independent
witnesses since they are either family members or friends or had an ongoing
business relationship with Mr Horton, as in the case of Mr Spittle. However,
the Appellants’ witnesses gave evidence on oath that was tested by cross-
examination. In the absence of contradictory evidence, there is no reason to
suppose that their evidence was given other than in an impartial and
conscientious manner, or that their recollections should be disbelieved,

I shall now consider the scope and value of any such contradictory evidence
before the Inquiry. The Council called three local residents, namely, Mrs Debra
Starkey, Mrs Beverley Woollaston, and Mr Steve Young, in addition to Mr Peter
Gittins, to provide evidence contrary to the Appellants’ case. The local
residents did not seek to suggest that Mr Horton was never present at the site
but their recollection of the frequency of his visits was not in-keeping with his
stated case that he spent most of the week living there,

Mrs Woollaston lives about two miles from the site in Lea Marston but she owns
stables and land in Bakehouse Lane. The only access to Lake House is off
Bakehouse Lane and onto the farm track which is adjacent to her stables. She
is very aware of any vehicles driving down the track and is suspicious of
vehicles that she does not know. She is at the yard every morning arriving
anytime from 6am to 8.30am depending on her plan for the day. She is often
at the yard all day maintaining the land, fencing and buildings. She goes “poo-
picking” in the paddocks in the evenings, even when it was dark with the use of
a head torch. In so doing, she would have had a clear line of sight towards the
Lake House. She is sure that, if it had been illuminated, she would have
noticed it but she had never seen any lights on.

She first spoke to Mr Horton in 2012, when the works to the access track were
carried out in order to connect the water supply to the Lake House. On that
occasion, he told her that the Lake House was a retirement project; a place
where he could look forward to spending time relaxing and fishing the lake.
Mrs Horton told her that she liked to occasionally stop there overnight with her
sister to paint and enjoy a bottle of wine.

Although she has seen Mr Horton arrive on the odd occasion and walking his
dogs, she has never had any reason to think that he was living at the Lake
House. She had always assumed that he was just enjoying spending time
maintaining and fishing the lake. She walks past the Lake House most days as,
when she finishes the stables, she takes her dog for a walk before going home.
She maintained that had Mr Horton been living there then she would have
witnessed it.
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53.

54,

35.

56.

57.

58.

However, in cross-examination, she acknowledged that the land and buildings
of Mr Duffy, who has provided a written statement to the effect that he had
seen Mr Horton at the fishery a few times a week from 2009, was closer to the
Lake House than her own property. She did not recall the building works being
carried out to the shelter in 2009 and she agreed that she could not see into
that building from her stables.

Mrs Starkey has lived at Bakehouse Barn, Dingle Lane, Nether Whitacre since
January 2001. Her property lies within a few hundred metres of the appeal
site. There is a public footpath which runs between her garden and paddocks
and links up to another footpath which runs close by the fishery. Her initial
contact with Mr Horton was in 2009 but her sightings of him since then have
been limited. Since 2011, when walking past the fishery, she has observed
that the main metal farm gate with razor wire has always been locked and it
appeared to her to have been locked from the outside. When walking past the
property she has only seen Mr Horton once in that period, in August or
September 2015, when he was returning from walking his two husky dogs. On
all other occasions, the main gate has been padlocked from the outside.

During her walks nearby and along the lanes she has not seen Mr Horton on
the local footpaths since 2011 and she has only seen him at most on five
occasions in the adjacent lanes. Three of those sightings were in the summer
of 2015. She has also not seen Mr Horton on Dingle Lane, except for one
occasion. She produced photographic evidence to show that she could see into
the site from the footpath which runs near to the eastern boundary.

She also gave evidence in relation to Mr Horton’s visit to her house when it was
up for sale in September 2012. He explained that the reason he was interested
in buying her house was because of its proximity to the fishery. She
understood from what he said that, if he lived in her house, it wouid enable him
to maintain the fishery and monitor its security. At no point did he say or
suggest that he already occupied the fishery permanently or occasionally.
Either Mr Horton or his wife told her that they lived in Sutton Coldfield and that
they did not need to sell their house in Sutton Coldfield in order to buy her
house as they had funds from elsewhere. She was later advised by the estate
agents that the Hortons did not intend to pursue the purchase. She does not
accept that Mr Horton has lived continuously at Lake House and finds it most
surprising that she has seen him so infrequently, if he is living there.

In cross-examination, Mrs Starkey conceded that she had no recollection of the
building works being carried out to the structure in 2009 and that there was no
direct line of sight from her dwelling. Although she told the Inquiry that she
had not seen Mr Horton's motorcycle, she subsequently recalled that the
presence of motorbikes on the land had caused her to visit the site one evening
after the hours of darkness. She also recognised that her contention that she
would be aware of traffic passing her property going to the Lake House would
not arise, if that traffic proceeded from the north via Bakehouse Lane and
entered the track that way. That was her explanation for not having noticed
the other motor bikes until they were on the site and, as the Appellants point
out, the same approach must apply in respect of other vehicular traffic.

As regards the occasion in 2012 when Mr Horton came to her property, that
conversation took place some four and a half years ago and there is no
contemporaneous note or other documentary record which she made at the
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59.

60.

61.

62.

tim e to recall its contents. In cross-examination, she very fairly accepted that
the conversation simply did not extend to whether Mr Horton did or did not live
at the appeal property or cover similar ground. I do not find her recollection of
that meeting to be of much assistance in this case. The same applies to Mrs
Woollaston’s recollection of her first meeting with Mr Horton in 2012, and the
fact that he did not convey to her the information relating to his residency at
the Lake House.

Mr Steve Young has lived at Pear Tree Cottage, Bakehouse Lane since
December 2011. His property is located about 50m from the entrance to the
track which leads to the Lake House. He walks his dog past the Lake House
most mornings and evenings. His evidence is that from December 2011 to
October 2015, there have been no vehicles present, apart from a few
occasions. He and his wife have kept a note for the three month period from
13 April 2015 to 7 June 2015. During that period, either himself, or his wife,
walked their dog past the Lake House each morning and evening. He states
that there were no vehicles and the timber gates to the Lake House were
always locked with a hasp and staple and the padlock was in the locked
position. The metal gates were locked with the chain and padlock facing
outwards. He submits that no-one could have been living there at that time
unless they were able to climb back over the gate to lock or unlock the
padlock.

In addition, for the seven weeks from 3 June until 25 July 2016 between 7am
and 10pm he has taken a photograph each time he has walked past with his
dog and there has been no sign of anyone living there. From 24 July until 9
December 2016 he has placed a small twig resting on the metal gates to
indicate if anyone has entered. As well as the photographic evidence, he has
kept a daily walk log. He contends that, apart from the gardener working there
most Mondays, the only other visits have been about twice a month from which
he concludes that no-one is living at the Lake House.

In cross-examination, he confirmed that he did not keep any notes or other
record of his walks past the site for the period from December 2011 until 12
April 2015. The relevant immunity period for the purposes of this appeal is the
period prior to the date of the application, namely, the 21 May 2015. Mr
Horton acknowledges that the use of the Lake House fell significantly in 2015
and 2016 following the submission of the LDC application. The Council does
not, as part of its case, assert abandonment of a lawful use once that status
had been achieved. The Appellants seek to explain Mr Young’s twig
observations by suggesting that it was placed on the side of the metal gate
that remains shut whilst vehicles, other than large delivery vehicles, are going
in and out. This is disputed by Mr Young. However, given the dates when this
exercise was undertaken, whatever can be deduced from the placing of the
twig on the metal gates does not having a direct bearing upon the lawfulness of
the single dwellinghouse use.

There is also a letter from Stephanie Dunbar who has a smallholding adjacent
to the access track which leads to the appeal site. Like Mrs Woollaston, she is
at the smallholding on a daily basis and concludes that Mr Horton has not been
living at the premises during the relevant period given the lack of activity that
she has observed. There are letters from other local residents which pursue a
similar theme. However, neither they, nor Stephanie Dunbar, attended the
Inquiry to give evidence on cath and what is said in these letters has not been
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63.

64.

65.

66.

tested by cross-examination. As such, only limited weight can be attributed to
them and the oral evidence of others which has been given on oath must be
strongly preferred.

The Council’s witnesses were unable, as a matter of fact, to assert from their
own personal knowledge that Mr Horton had not been in occupation during the
relevant period. The basis for their opposition to the LDC application is that
they have seen little or no evidence of residential occupation during that time.
However, it seems to me that Mr Horton has provided reasonable and plausible
explanations for the lack of obvious manifestations of his physical presence and
residential occupation of Lake House. For example, the relatively secluded
nature of the dwelling and the fairly low-key and inconspicuous nature of his
occupation. Although witnesses had not seen any lights on at the property,
there are factors such as its orientation and the existence of internal blinds and
roller shutters that can reasonably account for this. Mr Horton explained that
the property has both blinds and exterior shutters which would preclude any
light being emitted so as to indicate any activity within. Those blinds were
installed at a relatively early stage with that in the main bedroom at the rear of
the property that is orientated towards the nearby public footpath being
instatled almost immediately.

In relation to the absence of sightings of Mr Horton when dog walking, he
explained at the Inquiry that he does not always take the dogs with him to the
Lake House. When he does take them with him, the large grounds of the
property are usually sufficient to allow him to let them run round without the
need to take them for a walk. When they are occasionally taken for a walk
outside the fishery that is generally on the fields that are located to the west
and north of the site. In the light of his explanation as to the presence and
manner in which the dogs are kept and exercised when on the site, I do not
find that this aspect of the Council’'s evidence materially undermines the
Appellants’ case.

The Council’s lay witnesses conceded in cross-examination that they could not
categorically rule out the Appellants’ case. They also agreed that their interest
in the site effectively arose in response to the LDC application. There was no
reliable evidence that they had paid any real attention to the lake, the fishing
shelter or the converted building, until 2015/16. For example, Mr Young's
notes, log and photographic evidence arises during the period after 12 April
2015, and no such formal records are available for the period from when the
Appellants’ claim the use commenced in 2009 until that date. There is also a
remarkable lack of notice and knowledge on the part of Mrs Woollaston and Mrs
Starkey of the building works that were carried out in 2009.

The Council draws support from Mr Horton’s evidence, and that of its own
witnesses, in relation to the locking of the gates. During cross-examination, Mr
Horton indicated that, if the gates were padlocked then he was not present.
However, confusion has arisen in relation to the correct interpretation of that
response, largely as a result of there being two sets of gates at the entrance to
Lake House. Although I appreciate how a misunderstanding on the part of the
Council could easily have arisen, from my own notes and recollection of what
was said I am satisfied that that particular statement was made in respect of
the inner wooden gates and not the outer metal gates.
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67. The Council also queries Mr Horton’s stated practice of locking the metal gates

68.

69.

70.

71.

and leaving the padlock on the outside, even if he was still on the site. It
submits that it would be surprising if the gates were to be locked in that way
giving the impression to people that no-one was there and that a more
straightforward inference from the fact that the main metal gates were locked
on the outside is that, at those times, no-one was present on the site.
However, it seems to me that Mr Horton provided a plausible explanation for
adopting this practice, namely, for security reasons and to avoid being
unnecessarily disturbed whilst in residence, for example, by those seeking to
fish. This action is consistent with his acknowledgement that it was the locking
of the inner gates that signalled his absence from the site.

The Appellants also place reliance upon the available records showing usage of
utilities. They have submitted numerous npower electricity bills dating back to
May 2013 and the evidence of their planning consultant, Joanne Russell,

includes a table which provides a summary of the electricity bills and the dates
of electricity usage. The evidence also includes a utility bill from Severn Trent
Water Ltd to show usage of water between 15 October 2014 and 1 April 2015,

The Council is critical of the low level of electricity usage that is revealed, given
that Mr Horton’s evidence is that he lived at the cabin most of the week, almost
every week of the year. The Council contends that having regard to the array
of electrical goods on display in some of the photographs, one would expect the
electricity usage to be higher than is presented in the bills. Although the usage
of utilities does indeed appear small, this has to be considered in the light of
the fact that the Lake House building is a small structure, which has been
inhabited by just one person for most of the time, and that gas has been used
as an alternative energy source. I do not consider that the level of electricity
usage casts doubt upon the credibility of the Appellants’ evidence of residential
occupation,

In conclusion, the Appellants have provided cogent and consistent evidence
setting out the timing and nature of the works carried out in 2009; the
commencement of the use in 2009 and the continuation of that use thereafter
for a period well in excess of four years. This evidence is precise, robust, and
comprehensive and has not been materially undermined, or contradicted by the
Council’'s evidence. Whilst the evidence of the Council’s lay withesses has been
given honestly and fairly, the limitations of their recollections was exposed
during cross-examination. Their evidence taken either individually or
cumulatively does not render the Appellants’ version of events less than
probable.

Since the carrying out of the works in 2009, the building has provided all the
necessary facilities required for day-to-day private domestic existence. The
residential use of that structure from September 2009 following the carrying
out of those works amounted to a material change of use of the building to use
as a single dwellinghouse. The frequency and character of Mr Horton's
occupation has been sufficient to establish the continuous nature of that
residential use, even though his general pattern of occupation was to live there
for only part of the week and he has aiso been absent at times due to taking
holidays elsewhere and to recuperate following back surgery. Those periods of
absence were insufficient to break the continuity of the use. I find, on the
balance of probabilities, that the single dwellinghouse use continued actively
throughout the relevant period, to the extent that enforcement action could
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have been taken against it at any time. The development is immune from
enforcement action through the passage of time and thereby lawful,

Formal Conclusion

72. For the reasons given above, I conclude, on the evidence now available, that
the Council’s refusal to grant a certificate of lawful use or development in
respect of the use of the Lake House, Bakehouse Lane, Nether Whitacre as a
single dwelling house was not well-founded and that the appeal should
succeed. I will exercise the powers transferred to me under s.195(2) of the
1990 Act as amended.

Formal Decision

73. The appeal is allowed and attached to this decision is a certificate of lawful use
or development describing the extent of the existing use which is considered to
be lawful.

Wendy McKay
INSPECTOR
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APPEARANCES

FOR THE APPELLANT: Mr Peter Goatley of Counsel

He called:

Mr Nicholas Horton
Mrs Christine Hoiton
Ms Janet Turner

Mr Neil Spittle

Mr Tom Badger

Mrs Joanna Russeli BA
DipTP MRTPI

FOR THE LOCAL PLANNING AUTHORITY: Mr Jack Smyth of Counsel

He called:

Mrs Debra Starkey BA
DipTP

Mrs Beverley Woollaston
Mr Steve Young

Mr Peter Gittins MRTPI

DOCUMENTS SUBMITTED AT THE INQUIRY

Attendance lists

Statement of Common Ground

Outline Opening Submissions on behalf of the Appeilants
Opening Submissions on behalf of the Council

Closing Submissions on behalf of the Council

Outline Closing Submissions on behalf of the Appellants
Bundle of case law transcripts submitted in support of the
Appellants’ Closing Submissions

~Noubh whN e

PHOTOGRAPHS SUBMITTED AT THE INQUIRY

1 Bundle of agreed dated photographs submitted by the Appellants

2 Bundle of thumbprint photographs of the site taken by Mr Young and
submitted by the Council

3 Two of Mr Young’s photographs at A4 size submitted by the
Appellants.

4 Mr Young’s photographs in electronic form
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Lawful Development Certificate

TOWN AND COUNTRY PLANNING ACT 1990: SECTION 191
{as amended by Section 10 of the Planning and Compensation Act 1991)

TOWN AND COUNTRY PLANNING (DEVELOPMENT MANAGEMENT PROCEDURE) (ENGLAND)
ORDER 2015: ARTICLE 39

IT IS HEREBY CERTIFIED that on 21 May 2015 the use described in the First
Schedule hereto in respect of the land specified in the Second Schedule hereto and
coloured and edged black on the plan attached to this certificate, was lawful within
the meaning of section 191(2) of the Town and Country Planning Act 1990 (as
amended), for the following reason:

Since there has been a change of use of a building to use as a single
dwellinghouse, the relevant immunity period in this case is the period of four years
prescribed by section 171B(2) of the 1990 Act. As the building has been used
continuously as a single dwellinghouse for a period in excess of four years prior
to the application date, the development is immune from enforcement action
through the passage of time and thereby lawful.

Signed
Wendy McKay

Inspector

Date: 11 April 2017
Reference: APP/R3705/X/16/3147355

First Schedule

The use of a building as a single dwellinghouse within Class C3 of the Use Classes
Order 1987, as amended.
Second Schedule

The Lake House, Bakehouse Lane, Nether Whitacre, Warwickshire, B46 2EB shown
coloured black within the area edged black on the attached plan.
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NOTES

This certificate is issued solely for the purpose of Section 191 of the Town and
Country Planning Act 1990 (as amended).

It certifies that the use described in the First Schedule taking place on the land
specified in the Second Schedule was lawful, on the certified date and, thus, was
not liable to enforcement action, under section 172 of the 1990 Act, on that date.

This certificate applies only to the extent of the use described in the First Schedule
and to the land specified in the Second Schedule and identified on the attached
plan. Any use which is materially different from that described, or which relates to
any other land, may result in a breach of planning control which is liable to
enforcement action by the local planning authority.
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Plan

This is the plan referred to in the Lawful Development Certificate dated:11 April 2017
by Wendy McKay

Land at: The Lake House, Bakehouse Lane, Nether Whitacre, Warwickshire, B46
2EB

Reference: APP/R3705/X/16/3147355
Scale: 1:1250
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Appeal Decision
Hearing held on 15-16 February 2017
Site visit made on 16 February 2017

by Roger Catchpole DipHort BSc(hons) PhD MCIEEM
an Inspector appointed by the Secretary of State for Communities and Local Government
Decision date: 21 April 2017

Appeal Ref: APP/R3705/W/16/3158147
Land at Crown Stables, Nuneaton Road, Mancetter, North Warwickshire
Cv9 1RF

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant planning permission.

The appeal is made by Crown Waste Management Ltd against the decision of North
Warwickshire Borough Council.

The application Ref: PAP/2015/0348, dated 4 June 2015, was refused by notice dated
8 March 2016.

The development proposed is the erection of a 40,001 bird broiler building and
associated control room, feed silos, LPG tank, heat exchanger, hard standing and
attenuation pond.

Decision

1.

The appeal is allowed and planning permission is granted for the erection of a
40,001 bird broiler building and associated controlroom, feed silos, LPG tank,
heat exchanger, hard standing and attenuation pond on land at Crown Stables,
Nuneaton Road, Mancetter, North Warwickshire CV9 1RF in accordance with the
terms of the application, Ref: PAP/2015/0348, dated 4 June 2015, subject to
the conditions set out in the schedule at the end of this decision.

Preliminary Matters

2.

The Council has modified the description of development in its decision notice
and this is also the one used by the appellant on the appeal form. As it was
agreed at the Hearing that this is the one that most accurately reflects the
proposal, [ have used it for the purposes of this appeal.

Mancetter has an emerging Neighbourhood Plan that is yet to be adopted.
Consequently, this appeal will be determined in accordance with North
Warwickshire Local Plan Core Strategy 2014 (CS) having regard to the
emerging policies, insofar as they may be relevant, and the National Planning
Policy Framework 2012 (the Framework).

I have considered the Written Ministerial Statement of 12 December 20161,
wherein the Minister of State for Housing and Planning set out changes to
government policy with regard to the circumstances under which relevant
policies for the supply of housing within Neighbourhood Plans should be
considered up-to-date. The relevant content of this policy has been considered
but, given the facts of this case, it does not alter my conclusions.

* Neighbourhood Planning: Written Statement HCWS 346

www,planningportal.gov.uk/planninginspectorate



Appeal Decision APP/R3705/W/16/3158147

5. The validity of an Environmental Permit (Ref: EPR/TP3035EW)for the proposed
development has been called into question. However, the control of processes
or emissions that are subject to approval under pollution control regimes are
not a planning matter. Consequently, whether or not one should have been
issued is beyond the scope an appeal under section 78 of the Town and
Country Planning Act 1990 (as amended). This is the basis upon which this
appeal has been determined.

Application for Costs

6. At the Hearing an application for costs was made by Crown Waste Management
Ltd against North Warwickshire Borough Council. An application for costs was
also made by North Warwickshire Borough Council against Crown Waste
ManagementLtd, These applications are the subject of separate decisions.

Main Issue

7. As the Council withdrew its second reason for refusal prior to the Hearing, the
main issue of this appeal is the effect of the proposalon the living conditions of
the existing and future occupants of nearby dwellings with respect to odour.

Reasons

8. The appeal site is situated in open countryside to the south east of the village
of Mancetter. It is on the southern side of the B4111 from which the vehicular
access to the site is gained. The site itself comprises a corridor from the road
and a broadly rectangular area of land that abuts the curtilage of a high railway
embankment serving the West Coast Mainline. The appeal site is part of a
larger pasture which has a number of outbuildings in its south-eastern corner.
The land falis to the southeast towards a small stream, flanked by woody
vegetation, which forms the easternmost boundary of the appeal site.

9. The proposalwould lead to the erection of a large rectangular agricultural
building and ancillary structures in close proximity to the railway embankment,
The main building would be orientated parallel to the embankmentand have a
ridge height of approximately 5.9 m. High-velocity exhaust fans would extend
above the ridge at regular intervals and rise to a height of approximately
7.1 m. The north-westernend of the building would be cut into the rising
ground to give a consistent, finished floor level.

10. The building would be used to rear chickens associated with a short cycle,
broiler regime which typically comprises a growthcycle of 37-38 days with 7-
11 days allowed for cleaning and restocking. The chickens would be reared on
wood shavings which would be supplemented with new shavings on a regular
basis. At the end of each cycle, the soiled shavings would be removed to
another location, either for use in a biomass energy plant or for composting.
Foul water would drain into an enclosed reception pit and this would also be
emptied at the sametime.

11. A single, full time workerwould be employed who would visit the site twice
daily during each growth cycle. This individual would be responsible for stock
husbandry and the control of any pests or diseases. A specialist catching and
cleaning crew would also be present on site betweeneach cycle. This would
comprise approximately six people over2-3 days. Heavy Goods Vehicles would
access the site to deliver chicken feed on a weekly basis and occasionally to
remove the chickens and soiled shavings at the end of each growth cycle.
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12,

13.

14.

15.

Overall, it is estimated that there would be approximately 1,000 vehicular
movementsper year at the site,

The Council refused permission for the development, against the
recommendation of its officer, on the basis that there would be a risk of
unacceptable odour emissions that would have a detrimental impact on the

o ccupants of a nearby residential property, Brooklands Cottage. This dwelling
is situated approximately 110 m to the north east of the proposed building. It
was accepted at the Hearing that a number of additional sensitive receptorsare
present. The nearest residential receptors being Brooklands Farm, which lies
approximately 120 m to the north and Mancetter Spring Farm, which lies
approximately 110 m to the south west, on the other side of the railway
embankment. The nearest, albeit less sensitive, recreational receptors
comprise two footpaths, one of which lies along the River Anker to the north
east of the appeal site and the A100 which lies in closer proximity to the east.
The Council has suggested that a 400 m buffer indicates the presence of a
greater number of receptors. However, this carries no weight because it is
based on outdated, generic guidance associated with a different local planning
authority.

The measurement of odour is standardised® and quantified as the number of
Standard European Odour Units in a cubic metre of air (ous/m?). Potential
impacts are evaluated at a given location in terms of 98" percentile of a 1-hour
mean (Cos, 1neur) Which represents an hourly, average odour concentration. In
practical terms this means that individuals would not experience an odour
concentration in excess of a specified level for 98% of the time. However, it
does mean that the specified level could be exceeded for 2% of the time.
Assuming that emissions and continuous and occur over 365 days, this would
equate to approximately 175 hours per annum, Whilst I accept that predictive
modelling based on Cys, 1hour does not guarantee an odour-free environment, it
nevertheless indicates that odour concentrations from a particular source would
not exceed a given threshold for the majority of the time.

Environment Agency (EA) guidance® defines an appropriate benchmark
threshold of Cgs, 1neur 3.0 0Ug/m? formoderately offensive odours typically
associated with intensive livestock rearing. Evidence submitted by the
appellant on a study relating to nine watertreatment works suggests that
complaints relating to offensive odours may be relatively rare at thresholds
below Cos, 1n0ur 5.0 0Uz/m>. Nonetheless, the EA guidance goes on to suggest
that the benchmark threshold should be further reduced to Css, 1hour 2.5 0Ug/m>
where a local population has become sensitised to odour. In this instance I am
satisfied that this more stringent threshold is justified given the presence of
existing odour sources that have been drawn to my attention, namely the
Sarval animal rendering plant on Mancetter Road, the Severn Trent Water
treatment works on Woodford Lane and the Tarmac stone quarry on Quarry
Lane.

The appellant has relied upon a predictive odour dispersion model that has
quantified the Cog, 1n0ur 0dourconcentrations at 23 discrete receptors across a
wide geographic area. This includes the sensitive receptors and footpaths that
I have already identified as well as part of Mancetter vilage and residential
properties to the southeast of the appeal site, in close proximity to Dobbies

2 BS EN 13725 Air Quality - Determination of Odour (2003} British Standards Institute
% additional Guidance for H4 Odour Management {2011) Environment Agency
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16.

17.

18.

19.

20,

Garden Centre. Conseqguently, I am satisfied that the geographic scope of the
rmodel is sufficient and encompasses all the locations likely to experience
negative impacts.

The results clearly show that the more stringent Cos, 1hour 2.5 0Us/M’ would not
be exceeded for 98% of the time and that this would remain the case for
99.5% of the time at all but the three closest receptors, namely Brooklands
Cottage, Brooklands Farm and Mancetter Spring Farm. Assuming the stated
crop cycle of 38 days and a total of 8 crops, the potential exceedance at the
majority of receptors would be no more than around 36 hours per annum. I
accept that it would be higher at the three closest receptors, with an
exceedance of around 146 hours per annum, however, I do not find this
unreasonable in a rural area where some degree of tolerance of agricultural
odouris to be expected.

Given the above, I find that the modelclearly indicates that there would be no
significant loss of amenity despite the presence of existing background odours
and a sensitised local population. Moreover, I have no quantitative evidence
before me to suggest that the proposal would lead to cumulative odourimpacts
above the established benchmark threshold for the majority of the time.

The Council has questioned the values that were used to parameterise the
appellant’s predictive model and have drawn my attention to a number of
studies®. Whilst one of them has been used to derive odour concentration and
ventilation rates for the model, the othertwo are clearly only of limited
relevance. This is because the buildings were either not of modern
construction, had underfloor heating, higher initial stock densities or differed
significantly in the type of ventilation system. I am therefore satisfied that the
use of odour concentration and ventilation rates from the Robertson study is
justified given that this is the mostsimilar comparatorto the proposal. Whilst
a single documentary source, it is nevertheless a peer-reviewed paper and I
therefore consider it to represent a robust assessment. Furthermore, the use
of alterative variables from considerably more divergent studies lacks any
sound, scientific justification.

The Council has also questioned the justification for the reduced night time
emission rates and whether or not peak emissions have been adequately
considered. I notethat ventilation rates were varied in the model according to
crop age with a higher daytime emission rate assumed from the empirical
observation of established units. Whilst not derjved from peer-reviewed
evidence it nevertheless has an empirical basis and one that the Council were
unable to counter with any substantiated evidence to the contrary. Moreover, I
find a lower night time emission rate entirely plausible given diurnal
temperature differences and the greater activity of birds during the day that
would result from a worker moving through the flock, as well as the increased
activity arising from their own, innate circadian rhythms.

Turning to peak emissions, it is clear that this has been included in the model
at the end of each growth cycle from Figure 2 of the appellant’s dispersion
modelling report. This shows emissions likely to peak at three times the

* Hayes, E.T. et al. (2006) Odour and ammonia emissions from intensive poultry units in Ireland. Bloresource
Technology, 97(7): 933-939. Pullen, J. & Sparks, A. {2012) Odour Assessment of an Intensive Livestock Facility.
Environment Agency Report. Robertson, A.P. et al. (2002) Commercial-scale studies of the effect of broiler-
protein intake on aerial pollutant emissions. Biosystems Engineering, 82{2}: 217-225.
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21,

22,

23.

standard emission rate of a mature crop when the shed is being cleaned. As1
have no substantiated, empirical evidence before me to the contrary, I am
satisfied that the predicted Ces, 1nour 0dour concentrations consequently reflect a
realistic emission scenario when peaks of this magnitude are included. I also
accept that these values were not significantly altered when the model was run
with different restocking rates of 7 and 11 days.

The Council has suggested that localised downwash from the railway
embankment was not considered and that plume grounding may occur under
unstable weather conditions. However, it was established that a ‘roughness
length’ parameter was used to account for any turbulent flow that might result
from this feature and that the high fan speed would ensure a 30 m plume
under stable conditions. Whilst this would be reduced under unstable weather
conditions I am satisfied that the greater mixing of air caused by the
turbulence would, if anything, lead to more rapid dilution and the consequent
dispersion of odour. I also note that the prevailing wind direction is such that
any potential downwash effect would be to the southwest of the proposed
building. Mancetter Spring Farm would therefore not be directly in its path
given that the prevailing wind passes to the south of this property. I accept
that plume grounding would be a possibility but note that this would be a
transient phenomenon and unlikely to lead to any complaints given that the
modelindicates that this would not exceed Cog, 1nour 3.0 0Uz/m°>.

Although the Council did not attempt to quantify any odourimpact, the resuits
of an alternative predictive model (SCAIL) were submitted by an interested
person which indicated higher odour concentrations at key receptors.
However, it became clear during the course of the Hearing that this model
lacks sophistication and can only be used as scoping tool to indicate when a
more detailed, robust, site specific model is necessary. This is because it relies
upon the use of meteorological data from remote sites and assumes an
undifferentiated modelling surface. Consequently, it not only fails to use
weather data that is representative of a given site but also fails to account for
topography. Both of these factors will have a profound effect on the realism of
the modeland thus its predictive value. Furthermore, it was established that
the contextof the weather station at Coleshill differed from the appeal site.
The more sheltered nature of this site and its consequently unrepresentative
weather data is further compounded by the fact that such stations typically
over-estimate calm periods because low wind speeds are not recorded.

Overall, T am not satisfied that the use of such a model is fit for purpose in this
particular instance either for the quantification of odour or ammonia. Given the
above, the results from the SCAIL model carry little weight in the balance of
this appeal.

I acknowledge the significant concerns expressed by interested parties with
regard to the potential impact of the proposal on health outcomes and the
above average incidence of respiratory disease in the Hartshill Ward. These
relate to the emission of particulate matter of a diameter of 10 pm (PMy,) and
ammonia. As was the case for odour, I have no robust empirical evidence
before me to suggest that the proposal would lead to any significant,
cumulative impact that would endanger public health nor do I have any
epidemiological evidence linking broiler units with respiratory disease clusters
in the Hartshill Ward. Furthermore, I find a potential increase in PM,, particles
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24,

highly unlikely given a study’ that indicates that most particles outside
intensive livestock units, including chicken broiler units, are less than 1.0 um
(PM;)in size. 1 acknowledge the selective document extracts concerning
ammonia emissions but note that these are of a generalised nature and that no
attempt has been made to establish their relevance to the proposed
development in terms of the design of the building, husbandry system, number
of chickens, growth cycle or ventilation system.

In the absence of any robust evidence to the contrary and bearing in mind the
predictive model results and unproven health impacts, I am satisfied that the
proposed development would meet acceptable emission standards appropriate
to its rural location and that the use of the land for the stated purpose is
therefore appropriate. Given the above, I conclude that the proposal would not
cause significant harm to the living conditions of existing and future occupants
of nearby dwellings with respect to odourthus satisfying the requirements of
paragraphs 17, 109,120 and 122 of the Framework and policy NW10 of the
CS. They seek, among other things, to ensure a good standard of amenity,
prevent adverse impacts on air or unacceptable risks from pollution, ensure an
acceptable use of land and avoid unacceptable impacts on neighbouring
amenities through fumes or other pollution. Consequently, the proposal would
be in accordance with the development plan.

Other Matters

25.

26,

27,

Even though the Council withdrew its second reason for refusal, several
concerns were nevertheless raised regarding potential heritage impacts. In
particular harm to the setting of two Scheduled Ancient Monuments (SAMs) to
the north of the appeal site as well as archaeological remains within the site
itself. It was also suggested that the proposal would be detrimental to non-
designated heritage assets that are deemed to be of national impeortance.
These comprise an alleged final battlefield of Boudicca on the site itself and a
wider Romano-British industrial area associated with the Mancetter/Hartshill
kiln complex. Additionally, it was also suggested that the proposal would
adversely affect the development of Mancetter’s archaeclogical tourism
potential.

Paragraph 132 of the Framework advises that when considering the impact of
development on the significance of designated heritage assets, great weight
should be given to their conservation. It goes on to advise that significance
can be harmed or lost through the alteration or destruction of those assets or
development within their setting. The Planning Practice Guidance 2014 (as
amended) advises that non-designated heritage assets that are demonstrably
of equivalent significance to scheduled monuments should be considered
subject to the same policies as those for designated heritage assets. It goes
on to advise that this includes those that are yet to be formally assessedfor
designation.

The largest of the two monuments is the Manduessedum Roman Villa and
Settlement with Associated Industrial Complex. It is located some 500 m to
the north of the appeal site. It comprises buried and projecting earthwork
remains associated with a Romanvilla, settlement and industrial complex on
the eastern valley side of the River Anker. The archaeology is characterised by

§ Lai, H.T.L. et al. (2014} Size distribution of airbome partides in animal houses, Agricultural Engingering
International; CIGR Journal, 16(3):28-42.
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a large number of Roman features that include, among other things, a
defended settlement, pottery kilns, drying sheds, a number of Roman roads, a
portor ferry settlement, early field systems and human burials. It not only
preserves evidence of a specialised regional industry but also the daily lives of
its inhabitants and their relationship with the occupants of the villa and nearby
fortresses immediately to the west,

28. The monument to the westis the Roman Camp and comprises three distinct
areas that include a succession of Roman vexillation fortresses and other
camps. It is located a greater distance away from the appeal site, to the
northwest, on the western valley side of the River Anker. The fortresses and
camps survive as entirely buried structures. The archaeoclogy is characterised
by a number of remains that include, among other things, timber barrack
blocks and granaries along with a kiln or furnace and latrines. Some of the
military areas have subsequently been incorporated into a medieval manorial
complex which adds to its historical layering.

29, Given the above, I find that the setting of these two monuments is
characterised by their intervisability and functional relationship with the river
valley. This is related to the military control of the valley as well as the need
for water for industrial and domestic purposes. Whist Manduessedum retains
a rural context, this has been significantly eroded around the fortresses which
are now set against a modern, urban backdrop. This has also reduced the
intervisibility of the two monuments within a wider landscape context.
However, as both monuments are represented by buried remains with limited
earthworks, the wider experience of these assetsis clearly fimited. Bearing
this in mind, as well as the separation distances from the proposed
development, imited topographic relief of the river valley and the extensive
rural views to the east of Manduessedum, I am satisfied that the proposal
would not cause significant harm to the setting of these heritage assets.

30. 1 accept that documentary evidence suggests that at least one of the fortresses
may have been connected with Boudicca’s last battle in 60 AD. However,
whether or not the appeal site was the specific location of any such battle is
highly speculative and lacking any robust, substantiated evidence. I also note
that even the placement of the battlefield in the Mancetter area is one of only a
number of ‘reasonable guesses’ according to at least one authority®. I accept
that there is a significant body of work that establishes the importance of the
Mancetter/Hartshill Roman kilns. However, the archeologically significant
extent of this industrial feature is yet to be determined. Consequently, there is
no substantiated evidence before me to suggest that the proposal would be
detrimental to any clearly defined, cohesive site. Given the above, I find the
potential harm to these non-designated heritage assets and their settings to be
equivocal and lacking evidential weight.

31. Turning to potential archaeological remains on the site itself, I note that direct
investigation failed to reveal deposits or finds of any archaeological interest in
the nine trenches that were dug on the appeal site. I am satisfied that the
siting of the trenches provided comprehensive coverage of the ground that
would be disturbed by the proposal. Furthermore, it was established at the
Hearing that none of the pottery shards in the local museum were attributable
to the appeal site. Conseguently, I am satisfied that there is no substantiated

® Frere, S. (1987) Britannia; A History of Roman Britain. 3 Edition, pp 73. London: Routledge & Kegan Paul,
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32.

33.

34.

35.

evidence to suggest any direct archaeoclogical impact would arise from the
proposal or that a condition to catalogue and protect co-incidental finds would
be ineffectual.

Turning to future tourism potential, I acknowledge the genuine desire to
develop the archaeclogical resources of the local area. However, the likelhood
of a visitor centre being constructed and the specific waysin which the
proposal would undermine such a proposal were not substantiated in the
evidence before me or at the Hearing. Furthermore, I note that the
development of the site for residential housing was considered acceptable in
the emerging Mancetter Neighbourhood Plan. Whilst subject to a number of
criteria, this nevertheless suggests that the site can accommodate prominent
development without significantly harming future archaeological tourism
potential.

A landscape character assessment’ places the appeal site in the Anker Valley
Character Area. The assessment stresses the need to retain the scattered
properties and farmsteads of the valley and to locate new agricultural buildings
in appropriate locations where they blend with the surrounding landscape. It
has been suggested that the massing of the proposed building would lead to a
dominant feature in the landscape and disrupt views from an adjoining
character area. I observefrom the plans and my site visit, which included
distant views from the ridge to the southwest of the site, that the raiway
embankment would provide significant mitigation of any such visual impact.

This is because only the upper part of the roof and projecting ridge vents would
be visible from the southern side of the railway line. When viewed from the
northern side, the building would largely be set against the industrialised
backdrop of the railway embankment. Its industrial character arises from the
palisade steel fencing at the bottom ofthe embankmentand prominent
electrification gantries at the top. This is further reinforced by the regular and
highly conspicuous transit of the high-speed trains of the West Coast Mainline.
Additionally, a number of modern steel portal frame agricultural buildings were
clearly visible in the wider landscape. Whilst not of the same scale and of no
architectural merit, I nevertheless find such buildings intrinsic to the
agricultural character of a modern, working landscape and established features
in this instance.

I acknowledge the concerns that were raised overthe control of flies and the
expert evidence that has been submitted in relation to the fly management
plan. However, condition 3.6.1 of the Environmental Permit clearly states that
the activities shall not give rise to pests that are likely to cause annoyance
outside the boundary of the site. Whilst condition 3.6.2 requires the
submission of a management plan, a mechanism is clearly present that would
trigger remedial, regulatory action if the submitted measures were ineffective.
I accept that it would also be in the operator’s best interest to avoid any such
regulatory action and adapt any failing management measures given the
economic uncertainty that this would introduce to the production cycle. The
concerns raised over the potential release of pesticides into the food chain and
the wider environment resulting from the treatment of fly infestations is
controlled by other legislation and are not planning matters.

” North Warwickshire Landscape Character Assessment Final Report, August 2010,
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36.

T acknowledge the considerable local interest shownin the proposal and have
had full regard to the representations made at the application and appeal
stages. The level of local opposition is not, in itself, a reasonable ground for
resisting development. To carry significant weight, opposition should be
founded on valid planning reasons, which are supported by substantiated
evidence. Having taken account of all the evidence before me, I am not
persuaded that any of the objections raised, taken individually or together,
outweigh my findings in relation to the main issue or any of the other matters
that were raised.

Conclusion and Conditions

37.

38.

39.

40.

41.

42,

43,

44,

45.

46.

47.

Forthe above reasons and having regard to all other matters raised I conclude
that, subject to appropriate conditions, the appeal should be allowed.

I have considered both the wording and grounds for the conditions suggested
by the Council in accordance with the tests set out in paragraph 206 of the
Framework,

In addition to the standard time limit condition, a condition requiring the
development to be carried outin accordance with the plans is necessary to
ensure that it is implemented as approved [1-2].

A number of conditions are necessary to ensure that any visual impact of the
development is minimised in the interests of maintaining the character and

appearance of the open countryside [3-8].

Two conditions are necessary to ensure that any changes to the way in which
the site is used are subject to appropriate scrutiny in the interests of protecting
the living conditions of nearby residents [9-10].

A condition requiring an exclusion area along the nearby railway embankment
i5 necessary in the interests of preserving the safe operation and maintenance
of the rail network [11].

Two conditions requiring the construction of a floodplain compensation area
and the approval of a surface water drainage scheme are necessary to control
the risk of fiooding, protect the aquatic environment, enhance biodiversity and
ensure the creation of sustainable drainage structures [12-13].

Two conditions to control the movement of vehicles likely to cause disturbance,
as well as a further condition to control any tannoy system, are necessary in
the interests of protecting the living conditions of nearby residents [5, 14-15].

Three conditions are necessary to ensure that the access, manoeuvring and
parking areas are suitably constructed and established before the building is
brought into use in order to ensure the safe and efficient operation of the
highway [16-18].

A condition requiring the preservation and recording of any archaeological
deposits or finds is necessary in order to preserve non-designated heritage
assets [19].

A final condition is necessary to ensure that any Great Crested Newts are
excluded from the site in the interests of preserving biodiversity [20].
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48, 1 find a condition requiring the drainage of contaminated water unnecessary
because it duplicates a controlthat is already set out in Schedule 1 of the
Environmental Permit (Ref: PO1).
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CONDITIONS

1)

2)

3)

4)

5)

6)

7)

8)

2)

The development hereby permitted shall begin no later than 3 years from
the date of this decision.

The development hereby permitted shall be carried out in accordance
with the following approved plans: RAC/6004/2 Rev C; RAC/6004/3 Rev
B and Site Drainage Plan Rev B received by the local planning authority
on 5 November 2015 and the Location Plan and Broiler Unit Elevation
Plan received by the local planning authority on 4 June 2015.

Notwithstanding the provisions of the Townand Country Planning
(General Permitted Development) Order 2015 (or any order revoking and
re-enacting that Order with or without modification), no extensions or
alterations to the unit, inciuding the fixing of solar panels, shall be
permitted at any time.,

No development shall commence until details of the materials to be used
in the construction of the external surfaces of the all of the buildings and
structures hereby permitted have been submitted to and approvedin
writing by the local planning authority. The development shall be carried
out in accordance with the approved details.

Details of any floodlighting or tannoy systems shall be submitted to and
approved in writing by the local planning authority before the use hereby
permitted first takes place. Development shall be carried outin
accordance with the approved details.

No development shall commence until a scheme of landscaping has been
submitted to and approved in writing by the local planning authority. The
scheme shall include indications of all existing trees and hedgerows,
identify those to be retained and set out measures for their protection
throughout the course of development. Protection measures shall be in
accordance with paragraphs 5.5 and 6.1 of British Standard BS
5837:2012 and shall be retained until the construction phase of the
developmentis complete. The scheme shall be carried out as approved
and all planting shall occur within six calendar months of when the use
hereby permitted first takes place.

I within a period of five years from the date of the planting of any tree or
shrub, that plant or any replacement, is removed, uprooted or destroyed
ordies, or becomes, in the opinion of the local planning authority,
seriously damaged or defective, another tree or shrub of the same
species and size, as originally planted, shall be planted in the same place,
unless the local planning authority gives written approval for any
variation.

Before the use hereby permitted first takes place, an existing stable block
shown on the site drainage plan (Ref: RAC/6004/7 Rev B) shall be
removed along with any associated hard standing and all associated
foundations. The final, consolidated ground level shall match that of the
adjacent land.

Notwithstanding the provisions of the Town and Country Planning (Use

Classes) Order 1987 and the Town and Country Planning (General
Permitted Development) Order 2015 as amended orin any statutory
instrument revoking and re-enacting those Orders with or without
modification, the development hereby permitted shall only be used as a
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10)

11)

12)

13)

14)

facility for the rearing of chickens for meat. No chickens overthe age of
40 days shall be permitted on the site unless their removalis legally
prohibited.

The development hereby permitted shall not be operated other than in
accordance with the Environmental Permit (Ref: EPR/TP3035EW) issued
under the Environmental Permitting (England and Wales) Regulations
2010 and shall not exceed a capacity of 40,001 chickens at any time.

No part of the development hereby approved shall be situated within 4 m
of the boundary of the railway embankment.

A 250 m* floodplain compensation area shall be provided in accordance
with the site drainage plan (Ref: RAC/6004/7 Rev B} prior to excavation
of any foundations of the development hereby permitted. This area shall
be maintained for this purpose thereafter for the lifetime of the
development.

No development shall take place until a detailed surface water drainage
scheme for the site, based on sustainable drainage principles and an
assessment of the hydrological and hydrogeoiogical context of the
development, has been submitted to and approved in writing by the local
planning authority in consultation with the LLFA, The scheme shall be
implemented in accordance with the approved details before the use
hereby permitted first takes place. The scheme to be submitted shall:

¢« Undertake infiltration testing in accordance with the BRE 365 guidance
to clarify whetheror not an infiltration type drainage strategy is an
appropriate means of managing the surface water runoff from the
site;

» Demonstrate that the surface water drainage system is designed in
accordance with “The SuDS Manual,” CIRIA Report C753 as well as
CIRIA C697,C6H87 and the National SuDS Standards;

+ Limit the discharge rate generated by all rainfall events up to and
including the 100 year plus an appropriate allowance for climate
change critical rain storms to the equivalent ‘greenfield’ runoff rates
for the site;

¢ Demonstrate the provisions of surface water run-off attenuation
storage in accordance with the requirements specified in ‘Science
Report SC030219 Rainfall Management for Developments’;

« Demonstrate detailed design (plans, network details and calculations)
in support of any surface waterdrainage scheme, including details of
any attenuation system and outfall arrangements. Calculations should
demonstrate the performance of the designed system for a range of
return periods and storm durations inclusive ofthe 1in 1 year, 1in 2
year, 1in 30 year, 1in 100vyear and 1 in 100 vear plus climate
change return periods; and

o Confirm how the on-site surface water drainage systems will be
adopted and maintained in perpetuity to ensure its long term
operation at the designed parameters.

Heavy Goods Vehicles (HGVs) shall only access or egress the site
between 0900 and 1900 Mondays to Fridays and 0900 and 1200 on
Saturdays. There shall be no HGV movements outside of these hours
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15)

16)

17)

18)

19}

20)

and no movements on Sundays or on Bank or Public Holidays. A scheme
to control the movement of HGVs during deliveries shall be submitted to
and approved in writing by the local planning authority. This scheme
shall be implemented before the use hereby permitted first takes place
and retained thereafter for the lifetime of the development.

Chickens shall not be caught for removal between 0900 and 1900
Mondaysto Fridays and 0900 and 1300 on Saturdays. No chickens shall
be caught on Sundays or on Bank or Public Holidays.

Access to the site for vehicles shall only be from the position shownon
the approved drawing (Ref: RAC/6004/8). This shall provide a bell-
mouth with radii of 6 m and an access width of not less than 6 m fora
distance of 20 m. This shall be measured from the near edge of the
carriageway of the public highway. The gates hung within this access
shall not open within 20 m of the near edge of the carriageway of the
public highway. This access shall not be constructedin such a manner as
to reduce the effective capacity of any drain or ditch within the limits of
the public highway.

Notwithstanding the plans submitted, the access to the site for vehicles
shall not be used unless it has been laid out and constructed within the
public highway in accordance with the standard specification of the
Highway Authority and surfaced with a bound material for a distance of
20 m, as measured from the near edge of the carriageway of the pubiic
highway.

No development shall commence until full details of the provision of the
access, car parking, manoeuvring and service areas, including surfacing,
drainage and levels have been submitted to and approved in writing by
the local planning authority. The areas shall be faid out in accordance
with the approved details before the use hereby permitted first takes
place. Such areas shall be permanently retained thereafter for the
purpose of parking and the manoeuvring of vehicles.

Any historic or archaeological features not previously identified which are
revealed when carrying out the development hereby permitted shall be
retained in-situ and reported to the local planning authority in writing
within 5 working days of their being revealed. Works shall be
immediately halted in the area/part of the building affected until
provision shall have been made for the retention and/or recording in
accordance with details that shall first have been submitted to and
approved in writing by the local planning authority.

Before development commences the area of the site identified as
containing Great Crested Newts in the Great Crested Newt Survey Report
June 2015 shall be fenced off and the great crested newts shall be
captured and relocated by an appropriately licensed individua!l to a
habitat created, enhanced and set aside for their long term protection
and management in accordance with the 2001 Natural England Great
Crested Newt Mitigation Guidelines.
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¥ The Planning Inspectorate

Appeal Decision
Site visit made on 11 April 2017

by Martin H Seddon BSc DipTP MPhil MRTPI

an Inspector appointed by the Secretary of State for Communities and Local Government

Decision date: 03™ May 2017

Appeal Ref: APP/R3705/Z/17/3168258
Heart of England Conference Centre, Meriden Road, Chapel Green,
Fillongley, Coventry, Warwickshire, CV7 8DX

.

The appeal is made under section 17 of the Town and Country Planning (Control of
Advertisements) (England) Regulations 2007 against a refusal to grant express consent.
The appeal is made by Heart of England Promotions against the decision of North
Warwickshire Borough Council,

The application Ref PAP/2016/0462 dated 10 August 2016 was refused by notice dated
12 January 2017,

The advertisements erected are two post-mounted banner signs on the site boundary,
facing Meriden Road and Wali Hill Road.

Decision

1.

The appeal is dismissed.

Preliminary Matters

2.
3.

The advertising units were erected prior to the application to the Council.

The Council has referred to policies NW10 and NW12 of the North Warwickshire
Core Strategy, which generally concern development considerations and the
quality of development. Development plan policies cannot be decisive because
the regulations to control advertisements and the National Planning Policy
Framework (the Framework) indicate that decisions should be made only in the
interests of amenity and public safety, taking account of cumulative impacts.
However, these policies have been taken into account as a material
consideration in this appeal.

The sign which fronts Meriden Road lies within an area of land designated as
Common Land. Whether the signs need Section 38 Consent of the Commons
Act 2006 is not a matter before me in this appeal.

Main issue

5.

The site is located within the Green Belt. Paragraph 81 of the Framework
indicates, amongst other things, that once Green Belts have been defined, local
planning authorities should plan positively to enhance the beneficial use of the
Green Belt, such as looking for opportunities to retain and enhance visual
amenity. The Council raises no issues of public safety, subject to conditions.
Although the site is in a prominent location next to Meriden Road there is no
evidential basis to form a contrary view. The main issue is therefore the effect
of the advertisements on visual amenity.
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Reasons

6. The two banner signs are located at the boundary of the site with Meriden Road
and Wall Hill Road at the Heart of England Conference and Events Centre.
Each sign is double sided, trapezoidal in shape, around 5.3 m high and
approximately 3.7 m2 in area, consisting of Perspex panels mounted in a steel
frame and internally illuminated by LED lighting.

7. The appeal site is located within a rolling landscape in the open countryside,
The area is sparsely developed. The nearest dwelling to the appeal site is Moor
House Bungalow. There is a small cluster of dwellings beyond the bungalow
and at Chapel Green. The immediate area around the site has no street lights.

8. The sign company supplying the signs has advised that the output of a sign is
200 candelas and because the sign has only the letters illuminated it would be
“a lot less at approximately 25 candelas”. However, no technical
documentation has been submitted to substantiate the ‘output’ of the signage.
In addition, the application form indicates an illuminance level of ‘350 cd/m’.

9. The appellant refers to the Institute of Lighting Engineers’ Guidance Notes for
the Reduction of Obtrusive Light GN01:2011 and considers that the application
site falls into Zone E2 being rural, with low district brightness and “village or
relatively dark outer suburban”. This covers all poorly lit and unlit areas where
there is no street lighting or street lighting is negligible, However, the up-to-
date applicable guidance is the Institute of Lighting Engineers’ Professional
Lighting Guide 05 (PLG 05) Brightness of Illuminated Advertisements 2015,
The appellant has mentioned this guidance but has not submitted
documentation to support the contention that “for iluminated signs with an
area of 2-5 m2, 600 candelas is permitted”.

10, I visited the site during daylight and the hours of darkness, Despite the
submissions by the appellant regarding the limited ‘output’, I found the signs to
be unduly prominent when illuminated. This is because the white and red
iluminated lettering contrasts with the black background of the signs. The
signs appear visually intrusive and add to the level and clutter of illumination at
the site in this sensitive Green Belt location. This is within the context of the
lack of street lighting and dark surroundings. Paragraph 125 of the Framework
indicates that planning policies and decisions should limit the impact of light
pollution from artificial light on local amenity, intrinsically dark landscapes and
nature conservation.

11. I find that the two banner signs conflict with the Framework and do not
constitute sustainable development. This is because they have an appreciable
detrimental impact on their surroundings and a harmful effect on the visual
amenity of this Green Belt location, through their height, scale and illumination
in the hours of darkness.

Other Considerations

12. The appellant considers that the location and number of the signs is established
in principle by the approved site plan for the planning permission for a hotel at
the site (ref: PAP/2013/0391). However, although the approved plans show
locations for the signage, no evidence has been submitted of any approved
details of the proposed signs.
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13. The appellant advises that before the signs were erected, taxis coming to the
site after dark to pick people up often had difficulty finding their way. This
resulted in taxis driving past the site and turning around, sometimes in private
driveways. Now that the signs are in place, the appellant submits that this
problem does not occur and the signage has therefore reduced road disruption
at night,

14. The main entrance to the site from Meriden Road is a wide gateway bounded
by two substantial high spot lit walls either side and with a flag pole and two
lanterns on the top of each wall. Each wall has signage on its front elevation
indicating ‘Heart of England Events and Conference Centre’. In my opinion, it
is likely that local taxi operators would become aware of the location of the site
from their visits to drop off and pick up customers, Moreover, the other
illumination at the site through the coloured lights on the buildings and lit main
entrance would make it visible from Meriden Road for passing traffic in the
evenings.

Conclusion

15. All other matters raised have been taken into account. For the reasons given
above the appeal is dismissed.

Martin H Seddon

INSPECTOR
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